IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

H LARI O GERARDO CUESTA MARTI NEZ,
Petiti oner

Vs. " CIVIL ACTION NO. 1:CV-99-1881

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE,
Respondent

MEMORANDUM

| nt r oducti on.

Hilario Gerardo Cuesta Martinez, a deportable alien, has
filed a pro se petition for a wit of habeas corpus under 28
U S.C 8§ 2241. The petitioner contends that his prol onged
detention in INS custody awaiting deportation while the INS finds
a country that will accept himviolates his right to procedura
and substantive due process under the fifth amendnent.

We are considering the report of the nmagistrate judge,
dated January 6, 2000. The report recomends that the petition be

denied. The petitioner has filed objections to the report.

. Backgr ound.

From the subm ssions of the parties, the follow ng
appears to be an accurate statenment of the case. Petitioner is a

citizen of Cuba who entered the United States on July 2, 1971. On



August 17, 1977, he becane a | awful permanent resident retroactive
to Novenber 5, 1973.

On Septenber 15, 1988, he was convicted in New York
State of attenpted crimnal possession of a controlled substance,
cocaine. He was sentenced to one and one-half to three years. On
April 9, 1992, he was again convicted in New York State of
attenpted crimnal possession of a controlled substance. He was
sentenced to seven and one-half to 15 years.

On March 2, 1994, the INS issued an order to show cause
and notice of hearing. This formnotified Cuesta Martinez that
t he governnent intended to deport himon the basis of his
Sept enber 1988 drug convi cti on.

On Cct ober 20, 1994, an inmgration judge ordered
petitioner’s deportation to either South Africa or Cuba. On March
29, 1995, the Board of Immigration Appeals deni ed Cuesta
Martinez’ s appeal .

On Novenber 12, 1998, petitioner was released fromhis
state sentence and taken into INS custody. At sone point he was
transferred to York County Prison, York, Pennsylvania, while
awai ting deportation to a country that would accept him
(Petitioner filed this petition while he was at that prison.) On
March 5, 1999, South Africa refused himentry.

Petitioner has had three custody reviews. On Decenber
22, 1998, parol e pending deportation was denied. Neither party
has i ndi cat ed whet her any statenent of reasons was given. n
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April 26, 1999, another custody review was conducted. On June 1,
1999, the INS denied release in a formletter, stating:
Your file was reviewed on 4/26/99 for

possi bl e rel ease because you have a final

order and that order is over ninety (90) days

old. Unfortunately, at this time, we have

determ ned that your case does not neet the

criteria for further review for release. You

may appeal the District Director’s decision to

the Board of Imm gration Appeals. Your file

will be reviewed again in six (6) nonths.
(Respondent’s exhibit 4).
A material reason for the decision was apparently the inpressions
of the interviewi ng officer who reported:

Subj ect has denonstrated a pattern for

crimnal activity up until his last arrest.

Drugs played a large part of his lifestyle and

activities. If he is released he wll

probably return to drug dependency and crine.
(Petitioner’s nmenorandumin objection, exhibit 1).

Sonetinme in early Decenber 1999, the INS notified Cuesta
Martinez that he woul d be receiving anot her custody review on
Decenber 18, 1999. This notice infornmed the petitioner that his
cust ody woul d be evaluated using the factors listed in 8 CF.R 8
241.4 and 8 CF.R 8§ 241.5. (The only addition the notice nade to
the factors was a specific reference under factor four to any

hi story of escapes.)?

'Section 241.4 lists the following factors for considering
whet her an alien should be rel eased pendi ng renoval :
(1) The nature and seriousness of the alien's
crimnal convictions;
(2) Oher crimnal history;
(3) Sentence(s) inposed and tine actually
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On April 27, 2000, we ordered the respondent to file a
copy of its witten notification of its Decenber 18 custody
review. The respondent replied that it had not yet prepared the
witten notification, and it explained the delay by way of an
unsworn decl aration froma supervisory INS officer.?

After the Decenber 18 interview, the INS interviewer had
concluded that petitioner was a poor candi date for rel ease.
However, the interviewer’s first-line supervisor did not concur in
the eval uation and recommended rel ease under supervision. A
deci sion was made to obtain a psychol ogi cal eval uation of the
petitioner to assist in nmaking the decision. The evaluation took
pl ace on January 31, 2000, about three weeks after the custody
review, but the psychologist did not submt his report until My
9, 2000. The INS represents that it is currently attenpting to

make a pronpt custody decision.

served;

(4) History of failures to appear for court
(defaul ts);

(5) Probation history;

(6) Disciplinary problens while incarcerated;

(7) Evidence of rehabilitative effort or
recidivism

(8) Equities in the United States; and

(9) Prior immgration violations and history.

Section 341.5(a)(2) lists as a condition of release that the alien
cooperate in obtaining travel docunents.

2In accord with the InterimRules, the witten notification
i s supposed to be conpleted within 30 days of the custody review
and sent to the alien. See appendix to Chi Thon Ngo, supra.
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Cuesta Martinez has filed certain records fromhis New
York incarceration to support his contention that he would not be
a danger to the community if released on bond. These records show
that he satisfactorily conpleted a substance abuse program a
vocational course as a tape librarian, a vocational course in
basic |l egal research and |law |ibrary managenent. Additionally, he
had earned good-tine credits that shortened his sentence and had a

satisfactory disciplinary record.

I11. Discussion.

Cuesta Martinez’'s physical presence in the United States
makes hima “deportable” alien rather than an “excl udabl e” one.
As the case | aw has devel oped, the difference between these two
cl asses of aliens is inportant to the due process analysis, so we
preface our discussion by distinguishing between them

The distinction between a deportable alien and an
excl udabl e one arises fromstatutory law in place before the 1996
anmendnents to the immgration | aw and depends on whether the alien
has made a successful entry into the United States, regardl ess of

whet her the entry was legal or illegal. Leng May Ma v. Barber,

357 U.S. 185, 187, 78 S.Ct. 1072, 1073, 2 L.Ed.2d 1246, 1248
(1958); Shaughnessy v. United States ex rel. Mezei, 345 U. S. 206,

212, 73 S.C. 625, 629, 97 L.Ed. 956, 963 (1953). An alien past
the point of entry and physically present in the country was

statutorily entitled to a “deportation hearing.” Gsbert v. U S
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Attorney General, 988 F.2d 1437, 1440 (5th Cr. 1993). He was a

“deportable” alien. An alien at the border and seeking entry was

statutorily entitled only to an “exclusion hearing.” Leng My M,

supra; G sbert, supra. He was an “excludable” alien. An

excl udabl e alien may be physically allowed into the country while
his adm ssion is being considered, but under the “entry fiction”

is still considered to be at the border awaiting entry. Chi Thon

Ngo v. INS, 192 F.3d 390, 397 (3d Gr. 1999). Under this schene,
a permanent resident alien qualifies as a deportable alien because
he has successfully entered the country.

As the Third Crcuit noted in Chi_ Thon Ngo, the

term nol ogy was recently changed by the 1996 anendnents.
Deportation is now “renoval.” An excludable alien is now an
“i nadm ssi bl e” alien although an i nadm ssible alien now includes
an alien unlawfully in the country even if he has successfully
entered it. See 5 Charles Gordon et al., Immgration Law and
Procedure § 64.01[2], at 64-4 (1999). This change in term nol ogy
does not affect our analysis of Cuesta Martinez’s clai msince
under the old and new statutes, having at one point been a | egal
resident, he is a deportable alien.

Cuesta Martinez asserts that his continued detention
vi ol ates procedural and substantive due process because his
renmoval is not likely in the near future. Hence, his detention

now constitutes punishnment. In opposition, the governnment argues



that Chi Thon Ngo, supra, establishes that there is no due process

vi ol ati on here.

Chi_ _Thon Ngo held that the indefinite detention of an

excl udabl e alien when the INS cannot find a country that wl|
accept him does not violate due process when the alien receives
periodic reviews that assess his current danger to the comunity
or risk of flight. The court specifically limted its holding to
excl udabl e aliens, not deportable ones. 192 F.3d at 398 n.7.
Nonet hel ess, the respondent contends it applies here. The
magi strate judge agreed with this argunent and reconmended that we
deny the wit.

Petitioner counters this argunment by alluding to Binh

Phan v. Smth, 56 F. Supp. 2d 1158 (WD. Wash. 1999), although he

does not cite the case directly. In Binh Phan, a five-judge court
hel d that a deportable alien had a due process right to rel ease on
bond when there is no realistic chance of deportation even if he
is a danger to the community or a risk of flight.

Bi nh Phan has been followed in this district by Sonbat
Map Kay v. Reno, F. Supp. 2d ___, 2000 W. 432606 (M D. Pa.

2000) (Ranbo, J.), which distinguished Chi Thon Ngo because that

case dealt with an excludable alien. Sonbat Map Kay, in accord

wi th Binh Phan, bal ances the |ikelihood of deportation against the
alien"s risk of flight and risk to the community. Wen the

i kelihood of deportation is slight, as it is in cases where the
governnment cannot find a country that will accept the alien, the
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governnment’s interest in detention is considered to be weak, if
not nonexistent. 1d., 2000 W. 432606, at *5. In these
circunstances, the alien’s liberty interest in being free from
i ncarceration outweighs as a matter of |aw the governnent’s
interest in detention, even if there is evidence that the alien is
arisk to the community, or possibly a risk of flight. [d., 2000
W. 432606, at *6.

O her courts have deci ded that deportable aliens have no
greater rights than excludable aliens in these circunstances. Two

courts of appeal have addressed the issue. |n Zadvydas v.

Underdown, 185 F.3d 279 (5th Gr. 1999), the Fifth Grcuit decided
that both sets should be treated the sane for due process
purposes. Crucial to the court’s reasoning was its belief that
both sets of aliens were in the sanme constitutional position by
having lost their right to remain in the country. The Fifth
Circuit rejected Binh Phan, which had been deci ded about a nonth
earlier. See 185 F.3d at 297 n. 20.

Further, relying on Gshert v. U S. Attorney Ceneral

988 F.2d 1437 (5th Gr. 1993), circuit precedent providing the
same result for excludable aliens, it also held that a deportable
alien’s due process rights are not violated by indefinite
detention as long as there was still a possibility he could be
deported and he receives periodic reviews of his status that would

allow his release if “he is no longer a threat to the conmunity or



a flight risk.” [Id. at 291, 297. Zadvydas thus essentially

extends Chi Thon Ngo’'s hol ding to deportable aliens.

Zadvydas’ s conclusion that the two sets of aliens are

equi val ent for due process purposes was followed in Duy Dac Ho v.

G eene, 204 F.3d 1045, 1059 (10th Cr. 2000). It was also
anticipated in Le Dinh Tran v. Caplinger, 847 F. Supp. 469 (WD

La. 1993) (cited in Zadvydas).
However, Zadvydas has not persuaded the district courts

in Sonbat Map Kay and sim |l ar cases. These courts have refused to

followit, preferring instead Binh Phan’s analysis. |In addition

to Sonbat Map Kay, the case are: Hoang Manh Nguyen v. Fasano, 84

F. Supp. 2d 1099 (S.D. Cal. 2000); Sivilay Sengchanh v. Lanier, 89

F. Supp. 2d 1356 (N.D. Ga. 2000); Pesic v. Perryman, 1999 W

639194 (N.D. Il1. 1999); Hermanowski v. Farquharson, 39 F. Supp.

2d 148 (D. RI. 1999); and Hi nojosa-Perez v. Eddy, 55 F. Supp. 2d

1001 (D. Al aska 1999). See also Thien Van Vo v. Greene, 63 F.

Supp. 2d 1278 (D. Col o. 1999).
The differences can be nmaterial. |ndeed, the anal yses

are often mrror images of each other. Under Sonbat Map Kay,

Thi en Van Vo, and Binh Phan, release on bond is warranted if

deportation is not likely to occur in the near future even if the
alienis a flight risk or danger to the community. In contrast,

under Chi Thon Ngo and Zadvydas, prol onged detention is permtted,

even if deportation renmains only a renpote possibility, as |long as



periodic reviews establish the alien is currently a flight risk or
danger to the community.

Because Zadvydas has the better reasoning, we concl ude
t hat deportable aliens have no greater constitutional rights in
this context than excludable aliens. |In Zadvydas, the Fifth
Crcuit stated, in part:

In the circunstances presented here, the
national interest in effectuating deportation
is identical regardl ess of whether the alien
was once resident or excludable. Wen a
former resident alien is--with the adequate
and unchal | enged procedural due process to
whi ch his assertion of a right to remain in
this country entitles him-finally ordered
deported, the decision has irrevocably been
made to expel himfromthe national conmunity.
Not hing remains but to effectuate this
decision. The need to expel such an alien is
identical, froma national sovereignty
perspective, to the need to renpove an
excl udabl e alien who has been finally and
properly ordered returned to his country of
origin. See Fong Yue Ting, [149 U.S. 698,
713, 13 S.Ct. 1016, 1022, 37 L. Ed. 905, 913].

185 F. 3d at 296 (brackets added). This reasoning was adopted in
Duy Dac Ho, supra.

On the other hand, the cases that have fallen in behind

Bi nh Phan, supra, principally rely on Landon v. Pl asencia, 459

U.S. 21, 103 S.Ct. 321, 74 L.Ed.2d 21 (1982), to support their
position that deportable aliens have greater constitutional
protection than excludabl e aliens.

Bi nh Phan’s reasoning is illustrative:

An excl udabl e alien seeking adm ssion
"requests a privilege and has no

10



constitutional rights regarding his
application.” Plasencia, 459 U S. at 32, 103
S .. 321. But "[o]nce an alien gains

adm ssion to our country and begins to devel op
the ties that go with permanent residence, his
constitutional status changes accordingly."
Id. Petitioners fall into the latter
category. No authority supports the
governnent's position that aliens sonehow
"assimlate" to excludable status once they
have been ordered deported, thereby
relinquishing their constitutional rights.
Petitioners are all |ong-tinme permanent | egal
residents of the United States and, as such,
are "persons" entitled to the protection of
the Fifth Anendnent, despite havi ng been
ordered deport ed.

56 F. Supp. 2d at 1154 (footnote omtted).

The court’s reliance on Plasencia is msplaced. As
Zadvydas expl ai ned, Pl asencia conferred procedural due process
rights on a permanent resident alien attenpting to contest her
exclusion fromthe United States after a brief visit abroad. It
was in this context, where the alien was contesting the
term nation of her right to live in the country, that the Suprene
Court made its statenment about ties to the country creating a
changed constitutional status. |In the instant case, and the
others cited, the alien no longer has ties to the country. Those
were severed by the final order of deportation. It is therefore
difficult to see how the court in Binh Phan could conclude that
deportable aliens fall into the category of those with ties to the
United States.

That Plasencia is inapplicable here is made clear by a
| ater passage in that case. In that passage, the Court stated
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that the procedures required by due process depended on “the
interest at stake for the individual.” 459 U S at 34, 103 S.C
at 330, 74 L.Ed.2d at 33. It identified Plasencia’s interest as
the “right to stay and live and work in this |and of freedom.

.7 1d., 103 S.C. at 330, 74 L.Ed.2d at 33 (quoted case and
internal quotation marks omtted). But Cuesta Martinez and
simlarly situated deportable aliens are already beyond this
point. Their ties to this country have already been severed. It
is inmportant to renenber here that these aliens are contesting
only their detention pending deportation, not the governnent’s
right to renove themfromthe country.

Sonmbat Map Kay al so cites Leng May Ma v. Barber, 357

US 185, 78 S.Ct. 1072, 2 L.Ed.2d 1246 (1958). However, Leng My
Ma is also distinguishable. That case dealt with whether the
parol e of an excludable alien into the country allowed her to
assert rights under 8 U S.C. 8 1253(h), which, as it then read,
permtted the Attorney CGeneral to w thhold deportation for an
alien who may be subject to persecution in her own country. The
Court said the parole did not allow her to do so. The case has
nothing to say about the due process rights of deportable aliens
whose right to remain in this country has been term nated.

Q her cases focus on the | aw s acknow edgnment of the
deportabl e alien’s physical presence in this country as
di stingui shing the deportable alien fromthe excludable one. This

rationale can be traced to Thien Van Vo. Thien Van Vo criticized

12



Zadvydas for “ignor[ing] the facts of adm ssion” and “acquired
constitutional status” arising fromthe deportable alien’s
successful entry into the country. 63 F. Supp. 2d at 1283.

(brackets added). Under Thien Van Vo and the cases that follow it

on this point, Hoang Manh Nguyen, supra, and Pesic, supra, the two

cl asses of aliens can be distinguished by the law s recognition of
the deportable alien‘s physical presence in the country and its
refusal to do so for the excludable alien based on the entry
fiction.

This position fails to recognize that the entry fiction
for excludable aliens is ultimately derived fromthe inmgration
law s treatnment of aliens seeking entry into this country and not
fromconstitutional |aw Zadvydas pointed this out, by citing
Landon v. Plasencia. 185 F.3d at 295 n.18 (“In Landon, the Court

noted that a resident alien had greater substantive rights under
the immgration statutes.”) (enphasis in original). The position
thus wongly injects the statutory distinction, made only for the
pur pose of determ ning what statutory inmm gration proceeding is
avai l able to an alien, into the constitutional analysis. The
|atter analysis asks only what |liberty interest the alien can
assert against indefinite confinenment pending deportation. In the
|atter circunstances, whether an alien is deportable or
excludabl e, the interest is the sane, freedom from confi nenent.
We therefore agree with Zadvydas’'s analysis. See al so
Phong Doan v. INS, 78 F. Supp. 2d 1101, 1109 (S.D. Cal. 2000)
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(siding wth Zadvydas agai nst Binh Phan and noting that

“excl udabl e and deportable aliens share [a] common trait: neither
have the legal right to be physically present in the country”)
(brackets added). Since deportable aliens are the sane as

excludable aliens in this context, it follows that Chi Thon Ngo‘s

approach is the appropriate franmework for anal yzi ng Cuesta
Martinez’s due process claimhere.

As noted, under Chi Thon Ngo, prolonged detention is

permtted, even if deportation remains only a renote possibility,
as long as there are periodic reviews and the reviews establish
the alien is currently a flight risk or danger to the conmunity.
The revi ews nust be “searching,” 192 F.3d at 399, because once

t hey becone “grudgi ng and perfunctory,” 192 F.3d at 398, due
process is not satisfied.

On this record, we cannot say that Cuesta Martinez’'s
revi ews have reached the point where they are no | onger mneani ngful
or searching. As noted above, Cuesta Martinez was taken into INS
cust ody on Novenber 12, 1998, about a year and seven nont hs ago.
He has had three custody reviews. The first two, on Decenber 22,
1998, and April 26, 1999, could be criticized for being summary
reviews based on his crimnal record.

However, the INS did conduct the third review, the
Decenber 18, 1999 one, under the InterimRules the Third G rcuit

found satisfactory in Chi Thon Ngo. And although the agency has

not yet prepared the witten notification required by the Rul es,
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it has done so only because it wants a report on the psychol ogi cal
condition of the petitioner, a report delayed by the psychol ogi st
it had retained to conduct the exam nation. Further, the INS
wanted this report because its officers had di sagreed about Cuesta
Martinez's suitability for rel ease.

Under these circunstances, we cannot say that the
petitioner’s due process rights are being violated or that the INS
is failing to give hima searching review. Chi Thon Ngo was in
simlar circunstances. He had been in INS custody since around
the m ddl e of 1995, sonme four years before the Third Crcuit
decided his case. He also had initially received what coul d be
consi dered sonme cursory custody reviews. Nonetheless, the Third
Circuit did not decide that the wit should be granted outright.
Instead, it conditioned the district court’s grant of the wit
upon the failure of the INS within 30 days to give the petitioner
a custody review under the InterimRules. Cuesta Martinez is
already in the mdst of such a review. Hence, we decline to grant
the wit.

O course, like the Third Grcuit, if we discover that
events would justify habeas relief for Cuesta Martinez under Chi

Thon Ngo, supra, then we are prepared to entertain another habeas

petition fromhim |In connection with any future petition, the
INS may be required to show that it is naking a good faith effort

to renove Cuesta Martinez. See Zadvydas, supra, 185 F.3d at 297.
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W wi il issue an appropriate order.

WIlliam W Cal dwel |
United States District Judge

Date: May 17, 2000
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

H LARI O GERARDO CUESTA MARTI NEZ,
Petiti oner

Vs. " CIVIL ACTION NO. 1:CV-99-1881

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE,
Respondent

ORDER

AND NOW this 17'" day of May, 2000, upon consideration
of the report and recommendati on of the magi strate judge, dated
January 6, 2000, the petitioner’s objections to the report (doc.
16 and 17), the petitioner’s nmenorandumin objection (doc. 21),
and upon i ndependent review of the record, it is ordered that:

1. The petition for a wit of habeas
corpus is denied.

2. Petitioner’s notion (doc. 9) for an
energency hearing and his request (doc. 9)
that the court hold the petition in abeyance
pending until the INS concludes its reviewis
deni ed.

3. Acertificate of appealability is
gr ant ed.

4. The Oerk of Court shall close this
file.

WIlliam W Cal dwel |
FI LED: May 17, 2000 United States District Judge



