IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHAWN HARPER, : No. 3:03cv1228
Plaintiff :
(Judge Munley)
V.

U.S. PENITENTIARY LEWISBURG;
WARDEN D. SCOTT DODRILL;
HOSPITAL ADMINISTRATOR
JOHN HEMPHILL; AGENTSand
EMPLOYEES,

Defendants

MEMORANDUM

Before the Court for digpogtion is Plantiff Shawn Harper's complaint for a permanent injunction.
Harper isaninmate & the U.S. Penitentiary & Lewisburg, Pennsylvania, (*USP-Lewishurg”). Heseseksan
order permanently enjoining defendants from interfering, in vidlaion of the Eighth Amendment, with the
expeditious diagnosis and trestment of his mediicd problems a an independent medicd fadility. Defendants
have not acted with ddiberate indifference to Harper’ s serious medica condiition; therefore we will deny his
gpplication for aninjunction.
Background

The rdevant facts regarding Harper’ s hedth and the trestment he has received a USP-Lewisourg
aenotindigoute. Harper has been diagnosed with three allments: Helicobacter pylori (“H. pylori™), typell
digbetes, and hepatitis C. (Excerpt of Proceedings (“E.P.”) July 31, 2003 & 5, 9, 29). Anthony
Bussanich, M.D., thedinicd director at USP-Lewisburg, istregting Harper for dl three of his diagnosed

alments. (See gengdly E.P.)




In addition to H. pylori, digbetes, and hepdtitis C, Harper has dso been contending with adramatic
weight loss over the pedt year. (E.P. a 8). Harpear’s complaint puts hisweight loss a 80 pounds and
tesimony a aJuly 31, 2003 injunction hearing on this matter suggested thet Harper may havelost up to
100 pounds. (Compl. 1114, 7). Defendants acknowledge that Harper haslost agreat amount of weight.
(EP. a8). Inaddtion to hisweght loss, Harper reports somach cramps resulting in debilitating pain in his
abdomen. (Compl. TY1V, VII).

Harper dlegesthet the defendants are derying him mediicd trestment, in violation of the Eighth
Amendment’s prohibition againg crud and unusud punishment, by refusing to admit him to aprivate
medicd fadlity. Asaresult, heinitiated the ingant action on July 23, 2003, in which he seksto
permanently enjoin defendants from interfering with and/or preventing an independent medicd examingtion
a anoutsdefadlity. Pursuant to Rule 65, a consolidated hearing was hed on July 31, 2003, and the
metter isnow ripe for digpogtion.

Jurisdiction
We exercise juridiction over thisdivil action pursuant to 28 U.SC. § 1331,
Standard of Review
A court may issue a parmanent injunction when the plaintiff satisfies three reguirements. Northeast

Women's Center, Inc. v. McMonagle, 665 F. Supp. 1147, 1152-1153 (E.D. Pa 1987). Fird, the

exerdse of equity jurisdiction must be gppropriate. 1d. (dting Younger v. Harris, 401 U.S. 37, 43-44

(1972)). Second, the plaintiff must succeed on the merits. 1d. (aiting Ciba-Geigy Corp. v. Bolar Pharm.

Co., 747 F.2d 844, 850 (3d Cir. 1984)). Third, the plaintiff must demondrate that the baance of equities

isin favor of granting a permanent injunction. 1d. (ating Ciba-Geigy Corp. v. Balar Pharm. Co., 747 F.2d
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844, 850 (3d Cir. 1984)). With these gandardsin mind, we consder Harper's complaint for a permanent
injunction.
Discussion of Factsand Law

Wewill deny Harper’ s gpplication for a permanent injunction because he cannot sucoeed on the
meits of his Eighth Amendment daim. As noted, Harper dlegesthat defendants are denying him medicd
trestment by refusing to have him evduated a a private medicd fadlity.

To date an Eighth Amendment daim for inedequate medicd care, aplantiff must show “(i) a
serious medica need, and (i) acts or omissions by prison officas thet indicate ddiberate indifference to thet

nesd.” Natdev. Camden Cty. Correctiond Facility, 318 F.3d 575, 582 (3d Cir. 2003). Thereisno

dispute in this case that Harper has serious medica needs. Hisweight loss done attests to thet fact.
However, defendants deny thet they have acted with ddliberate indifference in the face of Harper’ s obvious
medica needs

An offidd actswith ddiberate indifference to an inmate s medical nesdswhen heis*“aware of and

knowingly disregard[g an excessverisk to inmate hedth. ... Wedey v. Vaughn, 2002 WL 1286898, at

*2 (ED. Pa dJune4, 2002). Negligencein medica diagnoss and/or trestment does not condtitute

ddiberate indifference, and nather does medicd mapractice. 1d.; see dso Cdhoun v. Horn, 1997 WL

769523, & *4 (E.D. Pa Oct. 8, 1997) (liding examples of ddiberate indifference). If aprison has

extendvdy treeted an inmate smedicd problems, adam of ddiberate indifference cannat survive,

Cahoun, 1997 WL 769523 & *5 (citing Eellev. Gamble, 429 U.S. 97, 107 (1976)).
Thereisnathing in the record to suggest that any of the defendants have acted with ddiberate

indifference to Harper’ smedicd needs. Defendants are aware of and treating Harper’ sH. pylori, digbetes,
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and hepatitisC. (EP. & 5,9, and 29). Dr. Bussanich and others at USP-Lewisburg are d o actively
engaged in attempting to diagnose the etiology of Harper’ sweight lossand pain. Dr. Bussanich testified
that he is operating on the hypothesis that Harper’ s body is not aosorbing nutrients. (EP. a 6-7). Tothat
end, he has had Harper undergo tests for tumorsin the gestrointesting tract that may be the source of his
weight lossand pain. (E.P.a 7).

On June 5, 2003, Harper underwent aKUB (kidney, ureter, and bladder) film, or x-ray. Dr.
Bussanich was looking for astone or other obgtruction thet may have been respongible for Harper’ s pain.
(EP.a 7). Thetest cameback negative, however. (E.P. a 7).

Dr. Bussanich then turned his atention to the upper hdf of Harper’ sintedtind tract and ran an H.
pylori tes. (E.P. & 9). Thetest was postivefor H. pylori, which was treated through two rounds of
antibiotic trestments. (E.P. a 9-11). Dr. Bussanich tedtified, however, that H. pylori could not be the
cause of Harper'sweight lossand pain. (E.P. a 10-11).

An upper Gl test was ds0 performed on Harper. The test reveded mild inflamation, but it was
negative for any sort of tumor that may have been the etiology of Harper’ sproblems. (E.P. a 11-12).
After the upper Gl tes, Dr. Bussanich continued consarvaive treetment of Harper with medications (E.P.
a 14). But, asthet failed to hdt the weight loss and pain, Dr. Bussanich scheduled Harper to seea Gl
specidid for an evduaion. (E.P. a 15). The Gl specidist conduded that an endoscopy was necessary to
try and pinpoint the source of Harper’ sweight loss and pain, and an endascopy was performed on July 25.
(EP. & 15). The endoscopy reveded some minor inflamation, but nothing to suggest thet Dr. Bussanich's
trestment of Harper wasingppropriate. (E.P. at 18). A CAT scan was dso performed. It reveded an

abnormd collection of veins and arteriesin Harpe’ sliver, but again nothing aonormd or that could be
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pointed to as an etiologicd indicator. (EP. at 18).

Despite Harper' smedicd trestment, thereis il no explanaion for hispain and weight loss (E.P.
a 20). Harper istregted with Tylend 11 for hispain, and Dr. Bussanich plans further repeat blood work
and athyroid test. (E.P. & 23-24). He dso plansto have acolonoscopy performed. (E.P. 24). Findly,
Dr. Bussanich dated thet if the colonosoopy should come back negative and the weight loss and pain
persg, then Harper would probably be referred to a Bureau of Prisons medicd fadility. (E.P. a 24).

Given these facts, there is Smply no basis to condude thet defendants are ddiberatdy indifferent to
Harper’ smedicd nesds They are aware of hismedica condition and have taken congstent gepsto
diagnose and treat his symptoms. We are sympathetic to the concans of Harper’ sfamily. 1t isexcesdingly
difficult to wetch afamily member’s hedth deteriorate. Nonethdless, dissatisfaction with medical trestment

isnat, by definition, grounds for a ddiberate indifference daim. Monmouth Cty. Correctiond Ind. Inmates

v. Lanzaro, 834 F.2d 326, 346 (3d Cir. 1987). Harper cannot succeed on the merits of his Eighth
Amendment daim. Accordingly, wewill deny his goplication for a permanent injunction. An gopropricte

order follows.




IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SHAWN HARPER, : No. 3:03cv1228
Plaintiff :
(Judge Munley)
V.

U.S. PENITENTIARY LEWISBURG;
WARDEN D. SCOTT DODRILL;
HOSPITAL ADMINISTRATOR
JOHN HEMPHILL; AGENTSand
EMPLOYEES,

Defendants

ORDER
AND NOW, towit, this 7th day of August, 2003, plantiff’s gpplication for a
permanent injunction (Doc. 1) ishereby DENIED, and the Clerk of Court isdirected to
dosethiscase

BY THE COURT:

JUDGE JAMESM. MUNLEY
United States District Court

Hled: Augugt 7, 2003




