UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

DAVI D ROSKGCS, LI NDA ROSKGOS
and DAVI D ROSKCS, JR., :
:CIVIL ACTION NO 3:03-CVv-1090

Pl aintiffs, :

v. . (JUDGE CONABOY)
SUGARLOAF TOMNSHI P,  SUGARL OAF :
TOMNSHI P POL| CE DEPARTNENT,
SUGARLOAE TOWNSHI P SUPERVI SORS
and DI ANE FI SHER

Def endant s.

MEMORANDUM AND ORDER

Before the Court is Defendants’ Mdtion to D smss Conplaint
and for a More Specific Conplaint, (Doc. 6), filed on Septenber 29,
2003. On June 30, 2003, Plaintiffs filed a conplaint asserting

ive counts agai nst Defendants: Count | - Violation of 42 U S.C. 88
1983 and 1985; Count Il - Abuse of Process; Count IIl - Intentional
Infliction of Enotional Distress; Count IV - Slander and
Def amati on; Count V - Negligence. * (Doc. 1.) Federal
jurisdiction is based on federal question jurisdiction of the 88
1983 and 1985 cl ains pursuant to 28 U . S.C. 88 1331 and 1343 and
suppl enmental jurisdiction of the comon |aw clains pursuant to 28
U.S.C. § 1367.

In the pending notion, Defendants request the Court to dismss

' Plaintiffs’ Conplaint identifies Negligence as Count |V.
(Doc. 1 at 12.) However, since “Count IV' for slander and
def amati on precedes the negligence count, we will consider and
refer to the negligence claimas Count V.
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he Conplaint inits entirety pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure or, in the alternative, to dismss
al | counts except Count |V for defamation and require Plaintiffs to

ile a nore specific conplaint as to that count. (See Doc. 7 at
4.) Defendants filed a brief in support of their notion on October
9, 2003, (Doc. 7), and Plaintiffs filed an opposing brief on
Cct ober 24, 2003, (Doc. 11). Defendants did not file a reply brief
and the tinme for such filing has passed. Therefore, the matter is
ripe for disposition. For the reasons set forth bel ow, Defendants
notion is granted in part and denied in part. |In addition, we
grant Plaintiffs |eave to supplenent their conplaint regarding the
8 1983 liability of Defendants Sugarl oaf Townshi p, Sugarl oaf
Townshi p Police Departnent and Sugarl oaf Townshi p Supervi sors.

| . Backgr ound

The following recitation presents the facts as alleged in

Plaintiffs” Conplaint, (Doc. 1), and opposing brief, (Doc. 11),
unl ess otherw se noted. The incidents which gave rise to the
i nstant action began on Novenber 30, 2002, at approximately 12:00
a. m when Defendant Linda Fisher, a police officer in Sugarl oaf
Townshi p, seized and i npounded a vehicle belonging to Plaintiff
Li nda Roskos.

Def endants assert that Defendant Fisher seized and i npounded
nine (9) vehicles parked on Mchelle Drive in Sugarloaf Township

after she reported to a burglary call at 2 Mchelle Drive and




di scovered a drinking party at 4 Mchelle Drive. (Doc. 7 at 2.) A
nunmber of individuals attending the party ran into the woods behind
he M chelle Drive houses, others were rounded up and given a
breath test. (1d.) Those determ ned to be under the influence
re not allowed to drive, and those under age were informed that
under age drinking charges would be filed. (1d.) After those who
had not been drinking left with their cars and sone parents cane to
pi ck up others, approximately nine (9) cars were left on Mchelle
Drive which did not belong to area honeowners or their guests.
(1d.) Defendants maintain that Defendant Fisher had these vehicles
owed because she was concerned that sone party attendees who had
led may return and reclaimtheir vehicles while in an intoxicated
condition. (ld. at 2-3.) Defendant Fisher asserts that Plaintiff
Davi d Roskos, Jr., a mnor, attended the party and fled into the
ods. (ld. at 3.)

Plaintiffs contend that no Plaintiff attended the alleged
party and that none of them were present when Def endant Fisher
sei zed and i npounded Plaintiff Linda Roskos’ vehicle. They further
assert that Defendant Fisher never notified themof the
i npoundnent. Plaintiffs did not learn that the vehicle had been
i npounded until they returned to retrieve the vehicle at 2: 00 p. m
on Novenber 30, 2002, when they were infornmed that the vehicle was
at SIJM Aut o Body in Sugarloaf Township. Plaintiffs went to SIJM and
re told that the vehicle could only be rel eased by Defendant
Fi sher. Defendant Fisher released the vehicle at 5:30 p.m on
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Novenber 30, 2003. Plaintiff Linda Roskos was not present when

Def endant Fisher arrived to rel ease her vehicle. However,
Plaintiff David Roskos was present and questioned Fi sher about the
i npoundnent. Plaintiff David Roskos asserts that Defendant Fisher
hen threatened to file under age drinking charges agai nst
Plaintiff David Roskos, Jr., and disorderly conduct charges agai nst
Plaintiff Linda Roskos.

Def endants al |l ege that the owner of SJM advi sed Def endant
Fi sher that Plaintiff Linda Roskos had pounded the desk in his
of fice, yelled at himand created a disturbance in his office on

he afternoon of Novenber 30, 2002, before Defendant Fisher arrived
o release the vehicle. (Doc. 7 at 3.)

On Decenber 13, 2002, Defendant Fisher issued a citation for
di sorderly conduct to Plaintiff Linda Roskos. District Justice
Dani el O Donnell in Sugarloaf, Luzerne County, Pennsyl vani a,

di sm ssed the charges follow ng a hearing on January 8, 2003.

On January 7, 2003, Defendant Fisher issued a crimnal
citation to Plaintiff David Roskos, Jr., for underage drinking.
Plaintiffs assert that Defendant Fisher never observed Def endant
Davi d Roskos, Jr., purchasing, consum ng, possessing or

ransporting any al coholic beverages. Plaintiffs further assert
hat Defendant Fisher did not have any information that Plaintiff
Davi d Roskos, Jr., had engaged in under age drinking. On February

11, 2003, District Justice Daniel O Donnell dism ssed the charges

ol l om ng a hearing.




On the basis of these incidents, Plaintiffs filed the five

count conplaint outlined above on June 30, 2003. Defendants filed
[t he pendi ng notion on Septenber 29, 2003.

1. Standard of Revi ew

A court, in rendering a decision on a notion to dismss filed

pursuant to Rule 12(b)(6), must accept the veracity of the

plaintiffs’ allegations. Scheuer v. Rhodes, 416 U. S. 232, 236

(1974); White v. Napoleon, 897 F.2d 103, 106 (3d Cir. 1990). 1In
Nam v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996), the Third Crcuit

Court of Appeals added that when considering a notion to dismss
based on a failure to state a claimargunent, a court should *not

i nquire whether the plaintiffs will ultimately prevail, only

Whet her they are entitled to offer evidence to support their
clains.” “[A] conplaint should not be dismssed for failure to
state a claimunless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle

himto relief.” Conley v. G bson, 355 U. S. 41, 45-46 (1957).

Thus, the test is to determ ne whether, under any reasonabl e
readi ng of the conplaint, the plaintiff nmay be entitled to relief.

Hol der v. Gty of Allentown, 987 F.2d 188, 194 (3d G r. 1993).

Addi tionally, a court nust accept as true the plaintiffs’ factual
al | egations and all reasonable inferences which can be drawn from

them Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Gr.

1990) .




[, Di scussi on

Def endants argue generally that Plaintiffs’ conplaint should

be dismssed inits entirety for failure to state a cl ai mupon
Wwhich relief may be granted pursuant to Rule 12(b)(6) of the
Federal Rules of Cvil Procedure. (See Doc. 7 at 4.) 1In the
al ternative, Defendants request that the Court dismss all but
Count |V for defamation and order Plaintiffs to file a nore
specific conplaint as to Count IV. (ld.) W wll address
Def endants’ specific argunents regardi ng each count in turn.
A. Violation of 42 U S.C. 88 1983 and 1985 (Count 1)

Under this count, Plaintiffs allege that Defendant D ane
Fi sher, acting as “the agent, servant, workman and/or enpl oyee of
Def endants,” violated Plaintiffs Linda Roskos’ and Davi d Roskos,
Jr.’ s rights under the Fourth Amendnment of the United States
Constitution by filing unwarranted charges against them (Doc. 1
37.) Plaintiffs also allege that Defendant D ane Fisher, acting as
“t he agent, servant, workman and/ or enpl oyee of Defendants,”
vi ol ated Plaintiff Linda Roskos’ due process rights under the Fifth
and Fourteenth Amendments to the United States Constitution by
commtting a warrantl ess seizure of her vehicle. (1d. § 38.)

Def endants do not address Plaintiffs’ § 1983 claimthat the
sei zure of Plaintiff Linda Roskos’ vehicle violated her due process
rights. Defendants construe Plaintiffs’ 8§ 1983 cl ai m brought

pursuant to the Fourth Amendnent to be a 8 1983 nmli ci ous




prosecution claim Defendants argue that Plaintiffs’ § 1983
mal i ci ous prosecution claimnust be dismssed on three grounds: 1)
Plaintiffs cannot satisfy a necessary element of this claim- a
deprivation of liberty consistent wwth the concept of seizure,
(Doc. 7 at 6); 2) local governnment bodies cannot be held Iiable

under a respondeat superior theory unless the |ocal governnent body

acts unconstitutionally pursuant to a government policy or custom
(ILd. at 8); and 3) punitive damages are not recoverable from
muni ci pal defendants, (l1d. at 8-9).

In general, to establish liability under 42 U S.C. § 1983 two
criteria nust be net. First, the conduct conpl ai ned of nust have
been conmtted by a person acting under color of state |aw.

Second, the conduct must have deprived the plaintiff of rights,
privileges or imunities secured under the constitution or federal

| aw. See, e.qg., Adickes v. S.H Kress & Co., 398 U.S. 144, 150

(1970).
1. Section 1983 C aimbased on Mlicious Prosecution

Def endants argue that Plaintiffs have not satisfied a

necessary element of a 8 1983 nmalicious prosecution claimbecause
Lhey have not alleged a deprivation of their |iberty which would
anount to a seizure. (Doc. 7 at 6.)

In order to prevail on a 8§ 1983 action based on malicious
rrosecution grounded in the Fourth Amendnent, a plaintiff nust show

he fol |l ow ng:




(1) the defendants initiated a crimnal proceeding; (2) the
crimnal proceeding ended in plaintiff’s favor; (3) the
proceedi ng was initiated w thout probable cause; (4) the
defendants acted maliciously or for a purpose other that
bringing the plaintiff to justice; and (5) the plaintiff
suffered a deprivation of liberty consistent with the concept
of seizure as a consequence of a | egal proceeding.

Estate of Smith v. Marasco, 318 F.3d 497 521 (3d Gr. 2003) (citing

Donahue v. Gavin, 280 F.3d 371, 379-80 (3d Gr. 2002)); see also

Gallo v. Gty of Philadelphia, 161 F.3d 217, 221-22 (3d Gr. 1998)

(hol ding that the deprivation of liberty is the constitutional
iolation which supports a 8 1983 malici ous prosecution claimand
is, therefore, a necessary elenent of the action).

Def endants argue that Plaintiffs’ Conplaint fails to allege a
deprivation of liberty of any of the defendants in that no seizure
ook place: Plaintiff Linda Roskos was never seized by either the

i npoundi ng of her vehicle or her arrest for disorderly conduct;
Plaintiff David Roskos, Jr., was not placed in jail as a result of
hi s under age drinking charge; and Plaintiff David Roskos does not
al | ege any loss of liberty. (Doc. 7 at 7.)

Plaintiffs respond that they were charged with crim nal

of fenses and were required to attend court appearances.? (Doc. 11

2 In Plaintiffs’ responsive brief, they also argue that -
counter to Defendants’ contention that there was no deprivation of
| i berty and, therefore, no basis of a 8 1983 claim- they were
deni ed use of their property during the period the vehicle was
i nproperly seized and i npounded. (Doc. 11 at 7.) W wll not
address this argunment because we decide the viability of
Plaintiffs’ 8 1983 clai mon the grounds rai sed by Defendants - the
| ack of seizure of the person. Further, we note that we do not
deci de here the inplications of the seizure of Plaintiff Linda
Roskos’ vehicl e because Defendants did not directly raise it in
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at 7.) Plaintiffs cite Gallo v. Gty of Philadelphia, 161 F.3d

217, 223 (3d Gr. 1998), to support the proposition that no

physi cal touching is required to effect a seizure - a show of
authority that restrains a citizen’s liberty or intentionally

[t erm nates freedom of novenent is enough. (Doc. 11 at 7.) In
support of their argunent that the seizure elenent is satisfied if
a person is required to attend court proceedi ngs pursuant to

crimnal charges, Plaintiffs cite Freeman v. Miurray, 163 F. Supp. 2d

478 (M D. Pa. 2001). (Doc. 11 at 7.)

Qur review of case law since Gallo held that a deprivation of

| i berty consistent with the concept of seizure is a necessary
el ement of a 8§ 1983 nmalicious prosecution claimreveals that courts
ithin our circuit are divided on what constitutes “seizure” for
he purpose of this el enent.
In applying the seizure elenent, the Gallo court stated that
he 8 1983 nmualicious prosecution plaintiff (who had been acquitted

of charges that he deliberately set fire to his business) had to

heir brief. (See Doc. 7.) Rather, Defendants nerely nentioned
(W thout discussing) the seizure of the vehicle as it relates to
Plaintiff Linda Roskos’ personal seizure and Plaintiff David
Roskos’ payment of one hundred dollars ($100.00) for the recovery
of his wwfe's vehicle. (Doc. 11 at 7.)




“show that he suffered a seizure as a consequence of a | ega

proceeding.” @&llo, 161 F.3d at 221. The court found that the
plaintiff's liberty had been restricted in the foll ow ng ways: “he
had to post a $10,000 bond, had to attend all court hearings

i ncluding his trial and arraignnent, was required to contact

Pretrial Services on a weekly basis, and he was prohibited from
ravel i ng outsi de New Jersey and Pennsylvania.” 1d. The court
concl uded: “Although it is a close question, we agree with Gallo
hat these restrictions amount to seizure.” |d.

Wth Gallo as the guiding Third Crcuit precedent on the
i ssue, courts within our circuit have had varied interpretations of
at constitutes a seizure for purposes of a § 1983 malici ous
prosecution claim Plaintiffs are correct that the Freeman court
ound a seizure. However, the Freeman court relied on nore than
he fact that the plaintiff had to attend court proceedings. The
court found that the plaintiff’s liberty had been restricted
hrough the follow ng: “she surrendered pursuant to an arrest
rrant and attended her arraignnment, she was required to post
$500. 00 bond, and she was further required to attend al
proceedi ngs.” Freeman, 163 F. Supp. 2d at 484. The court also

di sti ngui shed the case fromBristow v. devenger, 80 F. Supp. 2d

1421 (M D. Pa. 2000), in which the court found no seizure. The
Freeman court found Bristow distinguishable because the Bri st ow
plaintiff “was rel eased on her own recogni zance and the only
proceedi ngs she was required to attend were a pretrial conference
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and a hearing where her record was expunged.” Freenan, 163 F

Supp. 2d at 484. Thus, the Freeman dicta indicates that, where no

bail is inposed, the nere requirenent that an accused attend a
heari ng woul d not constitute a seizure.
However, another case decided within the Mddle D strict,

WIllians v. Fedor, 69 F. Supp. 2d 647, 670 (M D. Pa. 1999),

supports a nore broad reading of the Gallo holding. “[T]he

requi renents inherent in the crimnal process—that WIlianms submt
0 processing and appear in court as required—are sufficient
restraints to constitute a Fourth Amendnent ‘seizure.’” The
/llians plaintiff was required to submt to processing by the

State Police and obligated to appear at a prelimnary hearing, an

arrai gnment and a pretrial evidentiary hearing. WIllians, 69 F

Supp. 2d at 655-56.

In addition to Bristow, many courts wthin the Third Grcuit

have read Gallo nore narrowmy and concl uded that the circunstances
did not indicate a seizure for Fourth Amendnent purposes. Ankele

v. Hanbrick, Gv. A No. 02-4004, 2003 W 22339213, at *10 (E. D

fa. Cct. 8, 2003) (stating the fact that the plaintiff “was free to
ravel w thout geographic limtation is particularly significant”

and finding no seizure); Mantz v. Chain, 239 F. Supp. 2d 486, 503

(D.N.J. 2002) (holding that the issuance of a summobns requiring a
crim nal defendant to appear in court on a certain date does not

anount to a seizure under the Fourth Amendnent); Russoli v.

Sal i sbury Township, 126 F. Supp. 2d 821, 853-54 (E.D. Pa. 2001)
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(hol ding that the plaintiffs malicious prosecution clains could not
be grounded in the Fourth Anendnent where plaintiffs were not held
injail and they had not alleged any significant pretrial

restraints on their liberty); Colbert v. Angstadt, 169 F. Supp. 2d

352, 356 (E.D. Pa. 2001) (holding that, where the plaintiff
received a summons in the mail, the facts that the plaintiff was
gi ven a date to appear in court and attended a district justice
hearing were insufficient to establish a seizure).

The courts finding that no seizure had occurred generally cite
o the Gallo court’s statenent that the factual situation presented
a “close call” on whether a seizure had occurred. See, e.q.
Mant z, 239 F. Supp. 2d at 503. |If the liberty restraints in Gllo
re a “close call,” they reason, then fewer or |esser restraints
on a person’s liberty would not satisfy the seizure elenent. |d.

Because Plaintiffs in this case were not restrained in their

| i berty beyond having to appear in court pursuant to receiving a
summons in the mail (and did not have to submt to processing as
did the Wllians plaintiff), we may be inclined to agree with
Def endants that no seizure had occurred here if not for a recent
unpubl i shed Third Crcuit Court of Appeals opinion. In Gawv.
Fant asky, 68 Fed. Appx. 378, 382-83 (3d Gr. 2003), the court
considered the district court’s finding that no seizure had

occurred and addressed the issue as foll ows:

We have interpreted the concept of seizure broadly
for purposes of a malicious prosecution claim In
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Gallo, it was enough that the plaintiff was
indicted by a grand jury, arraigned, released on a
per sonal recogni zance bond, and instructed to
remain within the boundaries of Pennsyl vania and
New Jersey. Anal ogizing the inposition of these
restrictions to a Terry stop, we held that “[w] hen
[the plaintiff] was obliged to go to court and
answer the charges against him [the Plaintiff],
like the plaintiff in Terry, was brought to a
stop.” Gallo, 161 F.3d at 223; see Terry v. Onio,
392 U.S. 1, 16018, 88 S.Ct. 1868, 20 L. Ed. 2d 889
(1968). G ven the broad approach taken in Gll o,
the Plaintiffs sufficiently allege a seizure for

t he purpose of surviving a Rule 12(b)(6) notion.
See Gallo, 161 F.3d at 223-25.

Graw, 68 Fed. Appx. at 382-83.
G aw does not identify the liberty restrictions inposed upon
he plaintiffs. However, docunents filed in the case bel ow
i ndicate that the plaintiffs were not arrested. Rather the sunmary
of fense and m sdeneanor charges were mailed to the plaintiffs, and
he plaintiffs did not allege any restrictions beyond the necessity
0 be present at a hearing or trial. (4:CV-01-1935, Doc. 21 at 10-
11; Doc. 23 at 2-3, 6.) The liberty restrictions in Gaw were
ewer than those in Gallo but the court of appeals made no
di stinction in their discussion or holding - finding that only the
obligation to appear in court to answer charges was sufficient to
constitute a seizure. Gaw, 68 Fed. Appx. at 382-83.
Al t hough not precedential, Gaw indicates how the Third
Circuit Court of Appeals would rule in our case. Because of the
broad holding in G aw and the fact that the liberty restraints

Plaintiffs experienced in our case are simlar to those experienced
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by the G aw plaintiffs, we conclude that Plaintiffs satisfy the

sei zure elenment of a § 1983 malicious prosecution claim

Theref ore, we deny Defendants’ notion to dismss Plaintiffs’ § 1983
claimfor malicious prosecution.

2. Section 1983 Municipal Liability

Def endants assert that Plaintiffs allege a theory of

respondeat superior agai nst Sugarl oaf Township, the Sugarl oaf

Townshi p Police Departnent and Sugarl oaf Townshi p Supervi sors
(Muni ci pal Defendants) and that Plaintiffs cannot recover agai nst
Lhese Def endant s under the asserted theory. (Doc. 7 at 7.)

The United States Suprene Court addressed the issue of

muni ci pal liability for the acts of its enployees in Mnell v. New

York Gty Departnent of Social Services, 436 U S. 658 (1978).

[A] |ocal government may not be sued under § 1983
for an injury inflicted solely by its enpl oyees or
agents. Instead, it is when execution of a
government's policy or custom whether made by its
| awmakers or by those whose edicts or acts nmay
fairly be said to represent official policy,
inflicts the injury that the governnent as an
entity is responsible under 8 1983. . . . In
[reversing the judgnment below], we have no
occasion to address, and do not address, what the
full contours of nmunicipal liability under § 1983
may be. W have attenpted only to sketch so nuch
of the §8 1983 cause of action against a | ocal
government as is apparent fromthe history of the
1871 Act and our prior cases, and we expressly

| eave further devel opnment of this action to

anot her day.

Monel |, 436 U.S. at 694-95.

Subsequent Suprene Court and Third G rcuit decisions have
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el aborat ed upon the issue. The Court held that “the inadequacy of
police training may serve as the basis for 8§ 1983 liability only
ere the failure to train amunts to deliberate indifference to
he rights of persons with whomthe police conme into contact” in

City of Canton v. Harris, 489 U. S. 378, 388 (1989). The Third

Circuit has held that “deficient training may forma basis for
muni ci pal liability under section 1983 only if both (1)

cont enpor aneous know edge of the offending incident or know edge of
a prior pattern of simlar incidents, and (2) circunstances under
ich the supervisor's inaction could be found to have conmuni cat ed
a nessage of approval to the offending subordinate are present.”

Bonenberger v. Plynpbuth Township, 132 F.3d 20, 25 (3d Cr. 1997)

(internal quotation and citation omtted); see also Mntgonery v.

159 F.3d 120, 126-27 (3d Cr. 1998).

Def endants argue that because Plaintiffs’ conplaint does not
al |l ege that the seizure of Plaintiff Linda Roskos’ vehicle was
aken pursuant to any policy or custom Plaintiffs’ claimagainst
Muni ci pal Defendants fails to state a clai mupon which relief may
be granted. (Doc. 7 at 8.)

Plaintiffs maintain that the Conpl aint alleges sufficient
acts to establish liability in that the Conplaint alleges that
Muni ci pal Defendants failed to properly train Defendant Fisher,
negligently supervised her and all owed her to continue to violate
he constitutional rights of citizens. (Doc. 11 at 8-9.)
Plaintiffs further assert that, while Defendants may have a factual
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defense to this claimat trial, discovery is appropriate on this
i ssue to allow Plaintiffs the opportunity to develop facts
regarding their nunicipal liability claim (lLd. at 9.)

VWhile we agree with Defendants that relevant |aw indicates

hat Plaintiffs cannot succeed on a respondeat superior theory of 8§

1983 liability, we also agree with Plaintiffs that their conpl aint
al |l eges a failure to properly train and supervi se Def endant Fi sher.
(See Doc. 1 ¥ 59.) The problemis that these allegations are made
under Plaintiffs’ negligence claim(Count V), not under their 8§
1983 claim (Count 1), and the allegations nade in Count V are not

i ncorporated by reference into Count I. The only allegations nade
in Count | relate to Defendant D ane Fisher, “the agent, servant,
rkman and/ or enpl oyee of Defendants, Sugarl oaf Townshi p,

Sugar | oaf Townshi p Police Departnent and Sugarl| oaf Board of
Supervisors.” (Doc. 1 Y 35-39.) Because the relevant |aw

revi ewed above indicates that exploration of official policies and
custons, including those involving police training, is appropriate
hrough di scovery, we conclude that pursuant to Rule 15 of the
Federal Rules of Cvil Procedure, the best course of action at this
stage of the proceedings is to allow Plaintiffs to supplenent their
8 1983 allegations wth nore detailed information about Mini ci pal
Def endants’ liability.

3. Punitive Damages C ai ns

Def endants assert that Plaintiffs have failed to state a claim
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or punitive damages agai nst Mini ci pal Defendants because punitive
damages are not recoverable froma nunicipality under either § 1983
or Pennsylvania state law clains. (Doc. 7 at 9.) Here we wll
address the issue regarding 8 1983. W w | consider the issue as
o state law clains later in the opinion.

The United States Suprenme Court first considered whether a
muni ci pality could be held liable for punitive damages under § 1983

in Gty of Newport v. Fact Concerts, Inc., 453 U S. 247 (1981).

fter noting that the Court held in Mnell that a municipality
could be held |iable as a “person” wthin the nmeaning of 42 U. S C
8 1983 and therefore was not wholly imune fromliability, the
Court held that a nunicipality is imune from punitive damages

under § 1983. City of Newport, 453 U. S. at 249, 271. The Court

has affirnmed its holding in |later decisions, including the notation

in Vernont Agency of Natural Resources v. United States ex rel.

St evens, 529 U.S. 765, 786 n.15 (2000), that “[a] better reading of

Newport is that we were concerned wth inposing punitive danages on

axpayers under any circunstances.” See also Smth v. Wade, 461

U S 30, 35 n.5(1983). The Third Crcuit Court of Appeals has

stated that City of Newport “stands for the proposition that

muni ci palities, and nore broadly, state and |ocal governnents are
i mmune from punitive damages under [42 U.S.C. § 1983].”" Doe v.

County of Centre, 242 F.3d 437 (3d Cr. 2001).

Despite Plaintiffs many citations intended to support their
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position that a nunicipality may be liable for punitive damages
under 8§ 1983, we conclude that the cases cited do not provide the

desired support. Plaintiffs acknow edge the Gty of Newport

hol di ng but infer that the Minell holding may allow for punitive
damages to be assessed against a municipality when the municipality
“unconstitutionally inplenents or enforces ‘a policy statenent,

or di nance, regulation or decision officially adopted and

pronul gated by’ the officers of that nmunicipality.” (Doc. 11 at
10-11 (quoting Monell, 436 U S. at 690).) W find this inference

unt enabl e given the Court’s clear holding in Gty of Newport in

ich the Court recognized its Mnell holding and I eft no roomfor
inding a nunicipality liable for 8 1983 punitive danages under any
ci rcunst ances. Therefore, we conclude that Defendants Sugar!| oaf
Townshi p, Sugarl oaf Townshi p Police Departnment and Sugarl oaf
Townshi p Supervisors are not liable for punitive damages under 8§

1983.

However, we cannot totally dismss Plaintiffs’ claim against

Muni ci pal Defendants for punitive danages under Count | because

Def endant s have not addressed the availability of punitive damages
under 8§ 1985. Plaintiffs’ 42 U S. C 8§ 1985 action may go forward
[n its entirety because no argunent has been nmade for dism ssal of

his cause of action against any Defendant.® Simlarly,

3 Defendants’ notion, (Doc. 6), does not nention § 1985
specifically and their supporting brief, (Doc. 7), requests
di sm ssal of “Plaintiffs’ 8§ 1983 and 8§ 1985 Malici ous Prosecution
Clains.” (Doc. 7 at 6.) However, Defendants nmake no argunent in
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Plaintiffs’ clainms against Defendant Fisher go forward because
Def endant s have made no argunent to the contrary. W also note
hat Plaintiffs’ § 1983 claimbased on the Fifth and Fourteenth

Arendnents, (Doc. 1 T 35, 38), nmay go forward because Defendants
have made no argunent for dismssal of Plaintiffs’ § 1983 claim
grounded in these Anendnents. See supra n.l.

B. dains Barred by Political Subdivision Tort C ainms Act

Def endants assert that Plaintiffs’ remaining clains - abuse of
process, defamation, intentional infliction of enotional distress
(I'1ED) and negligence - are barred by the Political Subdivision
Tort Clainms Act (PSTCA). (Doc. 7 at 9.)

The PSTCA states that “except as otherw se provided in this
subchapter, no |ocal agencies shall be liable for any damages on

account of any injury to a person or property caused by an act of a

| ocal agency or enpl oyee thereof or any other person.” 42 Pa.
C.S.A. 8 8541. Section 8542 sets forth the exceptions to
governmental inmunity: liability may be inposed for the negligent
acts of the |ocal enployee or agency in certain limted situations,
i ncluding “[t]he care, custody or control of personal property of
ot hers in the possession or control of the |ocal agency.” 42 Pa.
C.S.A 8 8542(a), (b)(2). “*[Negligent acts’ shall not include
acts or conduct which constitutes a crine, actual fraud, actual

malice or willful msconduct.” 42 Pa. C.S.A 8§ 8542(a)(2).

t he body of their brief for the dismssal of § 1985.
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Section 8550 exposes the enployees of a | ocal agency to personal

liability upon a judicial determ nation that the enpl oyee’s act
constituted a “crime, actual fraud, actual malice or willful
m sconduct” but does not inpose liability on the |ocal agency for

such conduct. 42 Pa. C.S.A. 8 8550; Steiner v. Gty of Pittsburgh,

509 A 2d 1368, 1370 (Pa. Conmw. 1986). Under Pennsylvani a | aw,
“wi | | ful m sconduct” has been defined to nean “conduct whereby the

actor desired to bring about the result that followed or at |east

s aware that it was substantially certain to follow, so that such

desire can be inplied.” King v. Breach, 540 A 2d 976, 981 (Pa.

Commw. 1988) (citing Evans v. Phil adel phia Transportation Co., 212

.2d 440 (Pa. 1965)). “In other words, the term*‘w | ful

m sconduct’ is synonynous with the term‘intentional tort.’”
King, 540 A 2d at 981. Abuse of process, defamation and
intentional infliction of enotional distress are intentional torts

under Pennsylvania law. Douris v. Schweiker, 229 F. Supp. 2d 391,

03 (E.D. Pa. 2002); Haefner v. Steward, 19 Pa. D. & C 4th 152, 160

(1993). Courts have held that a nmunicipality cannot be held |iable
or the intentional torts of an enpl oyee under the PSTCA. See,

e.q., Lakits v. York, 258 F. Supp. 2d 401, 405 (E.D. Pa. 2003)

(citations omtted).

Def endants argue that Minici pal Defendants are inmune from
suit because Plaintiffs’ clains of abuse of process, IIED and
def amation are acts constituting malice or willful m sconduct,

[t herefore the PSTCA forecloses liability for these acts and the
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cl ains should be dismssed. (Doc. 7 at 10.) Defendants al so argue
hat Plaintiffs’ negligence clains should be dism ssed because they
have not alleged any of the enunerated exceptions which would all ow
he inmposition of liability. (ld.) Finally, Defendants argue that
Def endant Fisher is entitled to i nmmunity because Plaintiffs have
not alleged any willful m sconduct on her part nor have they
al | eged any negligence by Defendant Fisher that falls within one of
he exceptions of 8§ 8542(b). (ld. at 11.)

Plaintiffs do not argue that Minicipal Defendants are not
protected by the PSTCA. (See Doc. 11 at 9-11.) Rather, they

mai ntain that, under Mnell and Cty of Canton v. Harris, 489 U. S.

378 (1989), a nunicipality may be |iable when the injury results
rom execution of a governnent policy or customor on a “failure to
rain” theory. (Doc. 11 at 11.) Regarding nmunicipal liability
under the PSTCA, Plaintiffs acknow edge that “[while . . . a

muni cipality and its enployees are generally inmmune fromliability
or negligent conduct, municipal enployees may | ose their imunity
by engaging in acts which constitute crines, actual nmalice or

i1l ful msconduct.” (Doc. 11 at 12 (citing 42 Pa. C S A 8§
8550).) Plaintiffs then argue that, if the allegations set forth
in Counts Il, I1l, and IV (Abuse of Process, Intentional Infliction
of Enotional D stress, and Sl ander and Defanmation) are established
at trial, “the verdict in their favor would be a judicial

determ nation of willful m sconduct on the part of the individual
Def endant charged.” (ld.) Thus, Plaintiffs conclude, they have
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set forth clains denonstrating willful m sconduct which would strip

Def endant Fi sher of her statutory inmmunity. (1d.)

Because the cases cited by Plaintiffs in support of munici pal
liability relate to nunicipal liability under 42 U S.C § 1983 and
not under Pennsyl vania |law, they do not support nunicipal liability

or the state law clains set forth in Plaintiffs’ Conplaint. Thus,
Muni ci pal Defendants cannot be held liable for the state | aw cl ai ns
under Plaintiffs’ asserted theory.

We further conclude that Minicipal Defendants are entitled to
i munity under the PSTCA for all state law clainms. Plaintiffs’
abuse of process, |IIED and defamation clains are intentional torts

or which | ocal agencies cannot be held |iable under the PSTCA
Regardi ng the negligence clains, Plaintiffs do not argue that any
of the alleged grounds of negligence fall within an exception
enunerated in 42 Pa. C S. A 8 8542(b) - they assert only that the
i ntentional tort clains should be allowed to go forward agai nst
Def endant Fi sher. (Doc. 11 at 11-12.) Therefore, we grant

Def endants’ notion to dismss Plaintiffs’ state law clains with
regard to Munici pal Defendants.*

Because the only named defendants in Plaintiffs negligence

4 W agree with Defendants that under Pennsylvania |aw a
muni ci pality is imune frompunitive damages, both in its own right
and under a theory of vicarious liability. Township of Bensalemv.
[Press, 501 A 2d 331, 338-39 (Pa. Comw. 1985); see also Tobin v.
Badanp, No. 3:00Cv783, 2000 W. 1880262, at *5 (M D. Pa. Dec. 20,
2000). However, we need not analyze this issue based on our
conclusion that Plaintiffs’ state |aw clains cannot go forward as
o Muni ci pal Defendants.
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cl ai m are Munici pal Defendants, this claim (Count V) is dism ssed
inits entirety.
We cannot say at this stage of the proceedings that the PSTCA

shi el ds Defendant Fisher fromliability because Plaintiffs’

conpl aint alleges malice and/or willful msconduct on her part.
(See, e.q., Doc. 1 1 41, 46, 49, 54.) Therefore we wll
i ndi vidual |y address the viability of Plaintiffs’ remaining state
| aw cl ai nrs agai nst Defendant Fisher - abuse of process, |IED and
def amat i on
C. Abuse of Process (Count I1)

Def endants argue that Plaintiffs’ abuse of process clai mnust
Ifai| because their Conplaint does not allege that Defendant Fisher
initiated crimnal proceedings against Plaintiffs for a specific
pur pose other than that of legitimate process. (Doc. 7 at 11-12.)

To establish a claimfor abuse of process, a plaintiff nust
show t hat the defendant used a | egal process against the plaintiff

primarily to acconplish a purpose for which it was not designed and

har m has been caused to the plaintiff. Warner v. Plater-Zyberk,
799 S.2d 776, 785 (Pa. Super. 2002).

Def endants contend that Plaintiffs’ conplaint “nust allege a

definite act or threat not authorized by the process, or ained at
an objective not legitimate in the use of the process” and the
cl ai m shoul d be di sm ssed because the Conplaint fails to make such

an allegation. (Doc. 7 at 11 (citing WIllians, 69 F. Supp. 2d at
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673).)
Plaintiffs maintain that their conplaint is sufficient because
he abuse of process claimasserts that Defendant Fisher instituted
crim nal proceedi ngs wthout probable cause. Plaintiffs also
contend that the facts presented in the Conplaint set forth
assertions relating to probable cause and the allegation that the
proceedi ngs were threatened when Plaintiff David Roskos protested
he sei zure and i npoundnent of his wife's vehicle. (Doc. 11 at
13.)
We agree with Plaintiffs that their conplaint adequately sets
orth a claimfor abuse of process under the liberal pleading
requi renents of Rule 8(a) of the Federal Rules of G vil Procedure.
Def endants reliance on Wllians is msplaced for several reasons:
1) Wllians did not specifically discuss general pleading
requi renents for an abuse of process claim only finding that in
he fact situation presented the conplaint did not make out such a

claim 2) the case upon which Wllians relied, Feldman v. Trust Co.

Bank, No. Cv. A 93-1260, 1993 W 300136, at *4 (E.D. Pa. Aug. 2,
1993), found that abuse of process had not been pled with
sufficient particularity because allegations of fraud were invol ved

and fraud nust be pled with particularity; and 3) the Wllians and

Fel dman fact situations are easily distinguishable fromthose
presented here. Because we find that Plaintiffs’ Conplaint
adequately sets forth a claimfor abuse of process under the
Federal Rules’ notice pleading requirenents, we conclude that this
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claimmy go forward as to Defendant Fi sher
D. Intentional Infliction of Enotional D stress (Count I11)
Al t hough Defendants’ notion states that Plaintiffs’ |11 ED claim

“fails to allege facts which would establish” I1ED, (Doc. 6 | 5),

heir brief does not present any basis for dismssal of this claim
ot her than the PSTCA i munity argunent. Based on our determ nation

hat Defendant Fisher may not be entitled to the protections of the
PSTCA, we conclude that Plaintiffs’ I1ED claimmy go forward as it
appl i es to Defendant Fisher.

E. Slander and Defamation (Count 1V)
Def endants argue that Plaintiffs’ defamation claimshould be

di sm ssed because they have failed to plead this count with
sufficient specificity. (Doc. 7 at 12-13.) Defendants cite Ersek

v. Township of Springfield, 822 F. Supp. 218, 223 (E.D. Pa. 1993),

aff'd. mem, 102 F.3d 79 (3d CGr. 1996), in support of the
proposition that a conplaint of defamation nust identify
specifically what allegedly defamatory statenents were nade by whom
and to whom (Doc. 7 at 12.)

Plaintiffs maintain that they have pled their defamation claim

ith sufficient particularity. They cite Maleski v. D.P. Realty

rust, 653 A 2d 54 (Pa. Commw. 1994), in support of their assertion
hat a plaintiff is not required to plead evidence in its conplaint
and need not allege all factual details underlying his claim

(Doc. 11 at 14.)
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W find that Defendants’ reliance on Ersek is msplaced

because, in holding that specific pleading requirenents were
necessary, the court relied on a Pennsylvania case applying
Pennsyl vani a pl eadi ng requirenments. Ersek, 822 F. Supp. at 223

(citing Moses v. MWIIlians, 549 A 2d 950, 960 (Pa. Super. 1988)).

| nsof ar as Pennsyl vani a requires fact pleading and the Federal

Rul es of Civil Procedure require only notice pleading, and we are

o apply the Federal Rules, we conclude that the pleading standard
set forth in Ersek is not applicable here. Pa. R Cv. P. Rule
1019; Fed. R Cv. P. Rule 8. OQher courts are in agreenent that,
or a defamation claimbrought in federal court, the plaintiff does
not have to plead the precise defamatory statenents as |long as the
count provides sufficient notice to the defendant. See, e.q.,

oyce v. Alti Anerica, No. Cv. A 00-5420, 2001 W 1251489, at *2

(E.D. Pa. Sept. 27, 2001) (citing cases and recogni zi ng that Ersek
is not applicable in a defamation case in federal court).
Based on the foregoing discussion, we agree with Plaintiffs
hat their Conplaint sufficiently sets out a claimfor defamation.
ile Plaintiffs do not specifically identify the words spoken by
Def endant Fi sher, they allege that she made “fal se statenents about
Plaintiffs conmtting the aforesaid crimnal offenses.” (Doc. 1
52.) Plaintiffs also assert that the statenents were nade at the
magi sterial hearings. (ld. ¥ 53.) W conclude that these and
ot her assertions made in Plaintiffs’ defamation count give
sufficient notice to satisfy federal pleading requirenents.
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Therefore, we deny Defendants’ notion to dismss Plaintiffs’

def amation claimand al so deny their notion for a nore definite
conpl ai nt.

| V. Concl usion

For the reasons set forth above, Defendants’ notion to disn ss

is denied in part and granted in part. As to Count | based on
Plaintiffs’ 8 1983 malicious prosecution claim Defendants’ notion
o dismss the claiminits entirety is denied and the notion to

di sm ss the punitive damages cl ai ns agai nst Minici pal Defendants is
granted. Plaintiffs are also granted | eave to supplenment their §
1983 allegations with nore detailed information about Muini ci pal

Def endants’ liability. For clarification, we reiterate that Count
| survives on all asserted bases except that Plaintiffs’ claimfor
puni ti ve damages agai nst Defendants Sugarl oaf Townshi p, Sugarl oaf
Townshi p Police Departnent and Sugarl oaf Townshi p Supervi sors under
8 1983 i s dism ssed.

As to Counts Il, Ill and IV for abuse of process, intentiona

infliction of enotional distress and defamation respectively,

Def endants’ notion to dismss these counts as they relate to

Def endant Fisher is denied and as they relate to Minici pal

Def endants is granted. Count V for negligence is dismssed inits
entirety. Defendants’ notion for a nore definite conplaint is

deni ed. An appropriate Order follows.

27




RI CHARD P. CONABOY
United States District Judge

DATED:

UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

DAVI D ROSKGS, LI NDA ROSKOS

and DAVI D ROSKCS, JR., )
:CVIL ACTION NO  3:03-CV-1090

Plaintiffs,
v. . (JUDGE CONABOY)

SUGARLOAF TOWNSHI P, SUGARL CAF
TOMNNSHI P POLI CE DEPARTMENT,
SUGARLOAF TOWNSHI P SUPERVI SORS
and DI ANE FI SHER,

Def endant s.

ORDER
AND NOW this 26th day of Novenmber 2003, for the reasons set

fforth in the acconpanyi ng Menorandum it is hereby Ordered that:
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Motion of Defendants to Dismss Conplaint and for a Mre
Specific Conplaint, (Doc. 6), is DENIED I N PART AND
GRANTED | N PART,

Def endants’ notion to dismiss Plaintiffs’ § 1983
mal i ci ous prosecution claimin Count | is DEN ED

Def endants’ notion to dismss Plaintiffs’ punitive
damages clai munder 8§ 1983 in Count | against Defendants
Sugar | oaf Townshi p, Sugarl oaf Townshi p Police Departnent
and Sugarl oaf Townshi p Supervisors is GRANTED

Def endants’ notion to dismss Count Il (Abuse of Process)
is DENIED as to Defendant Fisher;

Def endants’ notion to dismss Count Il (Abuse of Process)
i s GRANTED as to Defendants Sugarl oaf Townshi p, Sugar!| oaf
Townshi p Police Departnent and Sugarl oaf Township

Supervi sors;

Def endants’ notion to dismss Count |1l (Intentional
Infliction of Enotional Distress) is DENIED as to

Def endant Fi sher;

Def endants’ notion to dismss Count Il (Intentional
Infliction of Enpotional Distress) is GRANTED as to

Def endant s Sugarl oaf Townshi p, Sugarl oaf Township Police
Departnent and Sugarl oaf Townshi p Supervi sors;

Def endants’ notion to dismss Count |V (Slander and

Defamation) is DENI ED as to Defendant Fisher;
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10.

11.

12.

Def endants’ notion to dismss Count IV (Slander and

Def amation) is GRANTED as to Defendants Sugarl oaf
Townshi p, Sugarl oaf Townshi p Police Departnent and
Sugar | oaf Townshi p Supervi sors;

Def endants’ notion to dismss Count V (Negligence) is
GRANTED,

Def endants’ Motion for a Mdire Specific Conplaint, (Doc.
6), i s DEN ED

Plaintiffs are granted | eave to supplenent their 42

U S . C 8§ 1983 allegations (Count 1) with nore detailed
information concerning the liability of Defendants
Sugar | oaf Townshi p, Sugarl oaf Townshi p Police Departnent

and Sugarl oaf Townshi p Supervi sors;

THE TOTAL OF EFFECT OF THIS ORDER I S AS FOLLOWE:

1

Plaintiffs may file an anended conpl aint on or before
Decenber 15, 2003, supplenenting their allegations
regarding 42 U.S.C. §8 1983 liability of Defendants
Sugar | oaf Townshi p, Sugarl oaf Townshi p Police Departnent
and Sugarl oaf Townshi p Supervi sors;

Def endants are directed to file an answer to the

remai ning parts of Counts I, Il, Ill and IV twenty days
after the filing of the anended conplaint if such

conplaint is filed but not later that January 5, 2003.

The Cerk of Court is directed to nark the docket.
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S/ Richard P. Conaboy

RI CHARD P. CONABOY
United States District Judge
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