UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

VI RG NI A A LESLIE,

. CIVIL ACTION NO 3: 03- CV- 0749
Pl aintiff, :

V. : (JUDGE CONABOQY)
- (Magi strate Judge Snyser)

JO ANNE B. BARNHART, :

Commi ssi oner of

Soci al Security,

Def endant .

ORDER

AND NOW this twenty-sixth day of Novenber 2003, it appearing

to the Court that:

1. The above-captioned matter involves Plaintiff Virginia A
Leslie’'s application to receive Disability Insurance Benefits (DI B)
under Title Il of the Social Security Act, 42 U S.C. 88 401-433,
and the Conmm ssioner of Social Security’'s denial of benefits,

(Doc. 1);

2. On May 5, 2003, Plaintiff filed the above-captioned action
appealing to this Court for review of the Conmm ssioner’s decision
pursuant to 42 U.S.C. 8§ 405(g), (Doc. 1);1?

3. The matter was referred to Magistrate Judge J. Andrew

1

This is Plaintiff’s second appeal to this Court on this
matter. She filed her original appeal on Decenber 20, 2001, G vil
k@tion No. 3:01-CV-2424. On August 26, 2002, the case was renmanded
o the Comm ssioner for further consideration. The current appeal
stens fromthe Conmm ssioner’s decision follow ng reconsideration.
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Smyser who issued a report and recommendati on Novenber 6, 2003,

(Doc. 9);
4. The Magi strate Judge recommends that the case be remanded
o the Comm ssioner for further consideration, (Doc. 9 at 17);

5. Plaintiff did not file objections to the Report and

Recomrendat i on and Def endant wai ved the opportunity to do so, (Doc.
10) .

| T FURTHER APPEARI NG TO THE COURT THAT:

1. Wen a magistrate judge makes a finding or ruling on a
notion or issue, his determ nation should become that of the court

unl ess objections are filed. See Thomas v. Arn, 474 U.S. 140, 150-

53 (1985). Moreover, when no objections are filed, the district
court is required only to review the record for “clear error” prior

0 accepting a magi strate judge’'s recommendation. See Cruz v.

Chater, 990 F. Supp. 375, 378 (MD. Pa. 1998); ddrati v. Apfel, 33

F. Supp. 2d 397, 399 (E.D. Pa. 1998).
2. \Wen review ng the denial of benefits, the Court nust
det erm ne whet her the denial is supported by substantial evidence.

See, e.qg., Brown v. Bowen, 845 F.2d 1211, 1213 (3d Cr. 1988).

3. We concur with the Magistrate Judge’ s determ nation that
he ALJ did not properly address the issue of Plaintiff’s
credibility and did not properly eval uate her subjective synptons.
(Doc. 9 at 8-13.)

4. W conclude that the Magi strate Judge correctly determ ned




hat the ALJ' s reconsideration on remand (G vil Action No. 3:01-Cv-
2424; see supra n.1l) of Plaintiff’'s ability to perform her past
rel evant work, an issue which was not the subject of the remand,
S inproper. (ld. at 14-16.) Therefore, on remand the
Commi ssi oner nust proceed on the basis of the original Step Four
inding that Plaintiff does not have the residual functional
capacity to perform her past rel evant work.
5. Finally, we agree with the Magi strate Judge’s
determ nation that the ALJ nust expressly consider and di scuss and
make a finding or findings as to the opinion of Plaintiff’s
reating orthopedist, Carl P. Sipowicz, MD. (Doc. 9 at 16-17.)
ACCORDI NGY, |IT IS HEREBY ORDERED THAT:
1. The Magi strate Judge’s Report and Recommendati on, (Doc.
9), recomrendi ng that the case be remanded to the
Comm ssioner for further consideration is ADOPTED
2. This case is REMANDED to the Conm ssioner for further
consideration consistent with this opinion and the
Magi strate Judge’ s Report and Recommendati on, (Doc. 9);
3. The Cerk of Court is directed to close this case.

S/ Richard P. Conaboy

RI CHARD P. CONABOY
United States District Judge

See R & R attached.




UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVAN A

VIRG NI A A LESLIE, CIVIL NO 3:03-CVv-0749
Plaintiff i (Judge Conaboy)
V. 5 (Magi strate Judge Snyser)

JO ANNE B. BARNHART,
Conmmi ssi oner of
Soci al Security,

Def endant

REPORT AND RECOMVENDATI ON

The plaintiff has brought this civil action under the
authority of 42 U S.C. §8 405(g) to obtain judicial review of
t he decision of the Comm ssioner of Social Security denying the
claimof the plaintiff for Social Security disability insurance

benefits.

On June 14, 1995, the plaintiff, Virginia A Leslie,
applied for disability insurance benefits. She clained that
she becane disabled on April 30, 1992, as the result of chronic
degenerative changes, and herniated or bul ging discs. Her
claimwas denied initially and on reconsideration. The
plaintiff filed a request for a hearing, and a hearing was held
before an adm nistrative | aw judge (ALJ) on March 11, 1999.

Tr. 25-67.

At this hearing the plaintiff, who was represented by

her attorney, testified, and her husband testified. A




vocational expert also testified. M. Leslie, 47 years old at
the tine of the hearing, testified that she graduated from high
school, and has two years of college. She was 5' 3% and

wei ghed 177 pounds. She has a driver’s license. She | ast

wor ked in an accounting job as a re-insurance accounting
manager, in January of 1991. The work was perforned seated at
a conmputer. She oversaw the work of about thirty persons. She
was |let go fromthe position. She tried to do sonme other work,
but her condition caused her to mss work, and she | ast worked
in April of 1992.

She recall ed that she had experienced an epi sode of
back pain and imobility in 1989 after trying to nove a filing
cabinet. She was hospitalized then for a few weeks. She was
in traction. She returned to work. Later, her back went out
again. She was again hospitalized. She underwent physi cal
therapy. There was no inprovenent. This then culmnated in

her 1992 cessation of worKking.

She stated that she is |limted to sitting for about 15
m nutes. There have been tines when she could not arise froma
seated position w thout help. She can stand for short periods
of time, and her best practice is to alternate sitting and

standi ng for short periods of tine.

She tried working in a job boxing Christnas itens. She
placed light itens in boxes, for one day. The day |left her

needi ng bed rest for a long period of tine.
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Her | ower back pain is a burning sensation.

She drives her husband to and fromhis bus stop to go
to work. She drives her daughter to the bus stop. She does
not go grocery shopping wi thout her husband. She stated in
her testinony that she does not go upstairs in her honme to her
daughter’s room Her husband does nmany of the household
chor es. She does the laundry, however, a couple of |oads a

day.

She has al so devel oped a condition of anal cancer,
di agnosed in Decenber of 1998. She has finished a course of

radi ati on therapy and a course of chenot herapy.

She takes Darvocet for her pain. She takes Mtrin,

whi ch prevents back spasns.

Al ex Leslie, her husband, testified that he commutes
two and a half hours to his insurance conpany job in Brooklyn
every day. He stated that his wife's back condition presents
her nost serious physical problem although he is nost worried

about her cancer.

He does al nost all of the household work. He has taken
his wife to the hospital on occasions. She has had physical
t herapy. He massages her back for her every day. She cries

all of the time as the result of her back pain.




He stated that he believes that she can not work
because she can not sit. He stated that she sonetines goes
upstairs in their hone to use the conputer there. He stated
that his wife is not allowed to touch the laundry or to nove

the | aundry basket.

He stated that his wife’'s back condition limts their
activities. Although they were able to go together with their
daughter to Disney Wrld, his wife’'s [imtations as to standing
or wal ki ng caused themto have to extend their trip for several

days to permt the famly to try to see nost of the facility.

Mari anne Starosta, a vocational expert, testified that,
assum ng that Ms. Leslie (considering her age, education and
wor k experience) has a work capability for sedentary work with
a sit-or-stand option and can not crawl, crouch, kneel, clinb,
or squat, push or pull with the legs, and could not do a job at
a conputer, there are jobs in the econony that she could
perform hand assenbly, testing electronic itens, hand
packagi ng, inspection of manufactured parts and goods, and

collating (as in a print shop).

On April 30, 1999, the ALJ issued his decision denying
the plaintiff benefits. Tr. 12-19.

The plaintiff filed a conplaint with this court on
Decenber 20, 1991




conplaint filed on May 5, 2003. The answer and adm nistrative
record were filed on July 24, 2003. Briefs were filed,

Docs. 6, 7 and 8. The case is ripe for decision.

denied. Tr. 196-204. This civil action was initiated by a

The plaintiff argues that on remand the ALJ erred in
that he failed to consider a treating orthopedi st’s opinion,
that it was an error for the ALJ on renmand to find that the
plaintiff could return to her past rel evant work when the
earlier ALJ had found her unable to perform her past rel evant
work, and that the ALJ erred in that he discounted the

plaintiff’'s credibility based upon an inproper anal ysis.

| f the Comm ssioner's decision is supported by
substantial evidence it nust be affirnmed. 42 U S.C. 8§ 405(Q).
Substanti al evidence neans "such rel evant evidence as a
reasonable m nd m ght accept as adequate to support a
conclusion.”™ Plumrer v. Apfel, 186 F.3d 422, 427 (3d G
1999) (quoting Ventura v. Shalala, 55 F.3d 900, 901 (3d Gr.
1995). Substantial evidence is nore than a nere scintilla of
evi dence but | ess than a preponderance. Brown v. Bowen, 845

In a Report and Recomrendati on on August 1, 2002, it
was recommended that the case be remanded to the Comm ssioner,
Tr. 216-230, and by Order of August 26, 2001 it was renmanded.
After remand, a hearing was held on February 13, 2003.
Tr. 286-342. By Decision of February 27, 2003, the claimwas
F.2d 1211, 1213 (3d Cir. 1988).




resolve a conflict created by the evidence. Mason v. Shal al a,
994 F.2d 1058, 1064 (3d G r. 1993). However, in an adequately
devel oped factual record, substantial evidence may be
"sonething |l ess than the weight of the evidence, and the
possibility of drawi ng two inconsistent conclusions fromthe
evi dence does not prevent [the decision] from being supported
by substantial evidence." Consolo v. Federal Maritinme Conm n,
383 U. S. 607, 620 (1966).

To facilitate review of the Conm ssioner's decision
under the substantial evidence standard, the Comm ssioner's
deci si on must be acconpanied by "a clear and satisfactory
explication of the basis on which it rests.” Cotter v. Harris,
642 F.2d 700, 704 (3d Cir. 1981). Conflicts in the evidence
must be resol ved and the Conm ssioner nust indicate which
evi dence was accepted, which evidence was rejected, and the
reasons for rejecting certain evidence. Id. at 706-707. 1In
determning if the Conm ssioner's decision is supported by
substanti al evidence the court nust scrutinize the record as a
whole. Smith v. Califano, 637 F.2d 968, 970 (3d G r. 1981).

The Comm ssioner has promnul gated regul ations creating a
five-step process to determne if a claimant is disabled. The
Comm ssi oner must sequentially determ ne: (1) whether the
claimant is engaged in substantial gainful activity; (2)

whet her the cl aimant has a severe inpairnent; (3) whether the

A single piece of evidence is not substantial evidence
if the Conm ssioner ignores countervailing evidence or fails to
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claimant's inpairnment neets or equals a listed inpairnment; (4)
whet her the claimant's inpairment prevents the claimnt from
doi ng past relevant work; and, (5) whether the claimant's

i mpai rment prevents the claimant from doing any ot her work.
See 20 CF.R 8§ 404.1520 and 20 C.F.R § 416.920.

The disability determ nation involves shifting burdens
of proof. The initial burden rests with the clainmant to
denonstrate that she is unable to engage in her past rel evant
work. If the claimant satisfies this burden, then the
Comm ssi oner must show that jobs exist in the national econony
that a person with the claimant's abilities, age, education,
and work experience can perform Mason v. Shalala, 994 F. 2d
1058, 1064 (3d Cir. 1993).

In this case, the ALJ after the first hearing
determned that the plaintiff is not engaged in substanti al
gainful activity, that the plaintiff has a severe conbination
of inmpairments (“chronic back pain, arthritis, obesity, and a
hi story of anal canal cancer”) (Tr. 14), that her inpairnents
do not nmeet or equal any listed inpairnment(s), and that she is
not able to perform her past relevant work. The ALJ further
determ ned that the plaintiff during the relevant (insured)
period of time had the residual functional capacity to perform
alimted range of sedentary work and on the basis of the
testimony of the vocational expert found that she could perform
a significant nunber of jobs given her residual functional

capacity, age, work experience and education. On that basis,
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the ALJ decided that the plaintiff was not disabled and not

therefore entitled to disability benefits.

After the second hearing, the ALJ found severe
i npai rments, no Listings equivalency, that the plaintiff was
not credible as to her pain and that during the rel evant period
of time she could perform her past relevant work as a

reassurance account supervi sor.

Addressing first the issue relating to the credibility
of the plaintiff, we note that the ALJ reached the adverse
credibility determ nation here, after finding inpairnents that
coul d reasonably be expected to cause synptons related to her
back probl ens because “there are no findings on any of her M
studi es that would account for the disabling pain that she has
alleged.” Tr. 201. Her M testing “showed evidence of disc
bul gi ng and possible mnimal herniation at L4-5 but no
herni ation at any other level....” Tr. 261. The ALJ stated
that “this opinion is also corroborated by the testinony of the

medi cal expert.” Tr. 201.

We have determ ned upon an analysis of the record and
the decision of the ALJ that the ALJ discounted the credibility
of the plaintiff by way of an application of an inproper
credibility analysis, particularly in the reliance upon the

medi cal expert’s testinony.




The nedi cal expert, called by the ALJ, Dr. Askin,
testified:

Bl ack pain, once you get it, is just a

ar bi nger of having achi eved m ddl e age and
that’s it. Because {ou have an epi sode of back
pain that’s [| NAUDI BLE] does not nean that you
can’t be vigorous. And if she would be nore
vigorous, if she would push through the
di sconfort, she woul d be Lln]proved just by
havi ng done so. And so the problemis that
Eeople_don’t want to do that. They say, you

now, if it hurts, I["'mnot going to doit. And
that’s wh gou put limtations on. |If she,
instead of being inactive decided that she’ d be
wlling to tolerate a certain anount of
di scontort in order to get better, she would
make herself better. | nmean, that would be the
nore [| NAUDI BLE] expl anation of what | was
t al ki ng about .

Tr. 297-298.
It’s [I NAUDI BLE] it’s not exactly what | had in
mnd. | get back pain nyself. _have back
pain right this mnute, and it’s just a _
guestion of what you're willing to put up with

in order to, you know, get the job done or to
be functional. And if you get to that age when
you have your aches and pains and you j ust
deci de you' re not going to be functional
that’s the whole Iimtation. It’s nore or |ess
you choose not to tolerate it. But if you're
willing to tolerate it and willing to push
through it, there’s nothing to prevent you from
being functional. And | certainly would say
that you could have pain so bad it would | ay
you off. It does happen. But those should be
I nfrequent epi sodes, and theY shoul dn’ t
Preclude you from being gainfully enployed on a
ong-term basi s.

Vell, | think disability fromback painis a
not a nedi cal ﬁroblen1 It’s a societal problem
And it’s not that people don't get back pain,
it’s just that in a society where we credit
people’s self-reported imtation, that’'s the
only disability. In other cultures, other

soci eti es, theK don’t have disability from back
pain the way that we do.




The ALJ found the testinony of the nedical expert “to
be credi ble and consistent with the nedical evidence of
record.” Tr. 200. This statenent of the ALJ's finding is

preceded by these observations:
_ Furthernore, Dr. Askin testified that this
is strictly a pain-related eval uation of her
condition prior to her date |last insured of
Decenmber 31, 1997. He noted that nanx peopl e
in the cla!nant’s_aﬁe category have the type of
pai n associated wi th degenerative disc disease
such as the claimant is diagnosed with. He
stated that pushing through the disconfort with
activity would significantly inprove her pain
wi t hout  harm ng her health.

Tr. 200.

Under the applicable | aw and regul ati ons, the first
guestion as to pain is whether the objective nedical condition
coul d reasonably produce such pain. Dr. Askin and the ALJ
woul d have the | egal standard for an eval uation by the
Commi ssioner of a claimant’s subjective synptons such as pain
changed fromone that | ooks to whether there is an objective
condition that woul d reasonably produce the subjective synptom
to one that asks whether the claimant’s underlying inpairnment
woul d be harmed by the exertion of working. But the former and

not the latter is the applicable standard.

The credibility of the plaintiff as to whether she was
unable to work as the result of her pain was assessed by the
ALJ in ternms of whether were she to have worked with her pain

she woul d have been worsening or inproving her condition. That
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is not a prescribed or approved consideration under the statute

or the regul ations.

I nterestingly, the nedical advisor’s prescription for
an i nproved condition by way of working through the pain does
not prevent himfrom selecting sedentary or |ight duty as
appropriate, Tr. 295, although he also stated that if she
exerted past that it would not cause her any health probl ens.
There is in the medical advisor’s diagnosis an exertional |ine
at which substantial gainful activity, while still not harnfu
to the person, should be avoi ded because it may provoke pain

epi sodes. Tr. 295.

Dr. Askin, the nedical expert, uses his own back pain
and his owmn work notivation and performance as a gage and as a
reference in his evaluation and explanation. Tr. 297-298. The
doctor’s reference to his own subjective experiences to | end
support to a nedical opinion, and the ALJ' s acceptance of it,
inplies that the ALJ has given greater weight to the subjective
pai n managenent phil osophi es and practices of the doctor than
those of the claimant. No explanation for this choice is given
by the ALJ, however.

Clearly, the ALJ is in no better position to eval uate
the rel ative degree of pain or the respective natures of the
pai n experienced by Dr. Askin and by Virginia Leslie than is

Dr. Askin or anyone el se.
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For all we know, Dr. Askin may have erred in his
assunption that his own back pain is sonehow equal to or
greater than Leslie s back pain (Tr. 298) and that the only
difference is in his (Dr. Askin's) willingness to put up with
his own back pain to get the job done in contrast to Leslie's
unwi | | i ngness to put up with her back pain resulting in the job
not getting done. His assunption that Leslie, unlike hinself,
has chosen not to tolerate her back pain and that she, unlike
himself, is “not wlling to push through it” may be w ong.
Furthernore, if Dr. Askin' s analysis of whether a particular
medi cal inpairnment would reasonably be likely to result in
certain subjective conditions is resolvable by himonly through
reference to his own back pain, then he has or appears to have
eschewed the capacity of nedical science to provide any
objective information hel pful to the Comm ssioner on the issue
of whether the claimant’s pain is disabling. Dr. Askin's
process of reasoning fromhis proposition that “back pain is a
very comon problemin the general population” (Tr. 301) to his
anal ogy of a person with back pain seeking disability benefits
to a school kid feigning sickness to avoid an exam is not
sel f-apparently acceptable as a probative nedical opinion. Nor
is his sinplification and transformati on of the issue to a
di stinction of a person wth back pain froma quadripl egic.

The issue is not whether pain alone necessarily prevents the
performance of a physical novenent. W know that it does not.

That is not the issue.
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Dr. Askin’s phil osophy about handling pain and
nmotivation, if it nmay be accepted as an adequate basi s under
t he guise of “medical expert opinion” to trunp the credibility
of statenents about subjective synptonms of soneone with an
obj ectively established inpairnment, displaces the statute and

t he Conmi ssioner’s regul ati ons.

The opinion of Dr. Askin is underm ned by Dr. Askin's
own identification of the source of his opinion as being in
soci ol ogy, and cultures (Tr. 299), a field in which he is not

shown to have any particul ar expertise.

Mor eover, Dr. Askin, upon actually addressing the
directly pertinent issue of the correlation between the
plaintiff’s reporting of her pain and her actual pain, actually
affirnms rather than rejects the plaintiff’s statenents:

- Q Do you have anK i ndi cation from your

review of this record that this individual does

not feel the pain that she has reported

consi stently over the years?

A No ....t

Tr. 299.

For the reason that the ALJ has not properly addressed
the issue of the credibility of the plaintiff, and has not

properly eval uated her subjective synptons, the case should be

1. Dr. Askin goes on to again enphasize that he, unlike Leslie, would and
does respond to such pain by pushing on
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remanded again and it will accordingly be recormmended that it

be remanded agai n.

The plaintiff also presents the argunent that the
Comm ssi oner, having found the claimant to be unable to perform
her past relevant work, Tr. 19, erred in determ ning upon
remand that she can perform her past relevant work. Tr. 203.
The plaintiff argues that the ALJ s latter finding that the
plaintiff can return to past relevant work violates the |aw of
the case doctrine. The ALJ' s readjudication of the issue
whet her the plaintiff had satisfied her burden of proving that
she is unable as the result of an inpairnent to perform her
past relevant work, the Step Four issue, 20 CF.R
8§ 404.1520(f), is not consistent with “the inportant concept of
finality” which is a fundanental precept of comon | aw
adj udi cation. Chrupcala v. Heckler, 829 F.2d 1269, 1273 (3'¢
Cir. 1987) [citing McCain v. Secretary, 817 F.2d 161 (1°
Cr. 1987) and Montana v. United States, 440 U. S. 147, 153
(1979)]. The defendant argues that because the Court did not
deci de the past relevant work issue, a |law of the case
application is not appropriate. However, the defendant does
not address either the legal or the factual nerits of a
revisiting by the Conm ssioner of the Step Four issue. The
def endant al so does not address the precedents and authorities

cited by the plaintiff.

The Conmm ssioner here had decided that the plaintiff

had carried her burden of proving that she can not perform past
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rel evant work. That finding and that issue were not involved
in the first appeal, except as a part of the given background
agai nst which the issues actually presented were presented and
deci ded. The second ALJ did not discuss the earlier

determ nation of an inability to perform past rel evant work,
and did not state a rationale for reopening the issue and
resolving it against the claimnt, but sinply went forward as

t hough all factual issues were to be considered anew.

The cited “inportant concept of finality” does not
permt the Comm ssioner to tacitly reject inportant materi al
findings already nmade in the adjudication that have not been

made the subject matter of an issue on appeal.

The Report and Recommendati on of August 1, 2002,
Tr. 216-230, adopted by the Court, Tr. 232, reconmmended a
remand “for further analysis and consideration at Step Three
and for consideration and discussion of the reports and
findings of Dr. Khan. The defendant has not argued with
specific reference to this remand order that it permtted a
readj udi cation of the Step Four issue, but asserts that the
effect of a remand order is to vacate the prior ALJ decision by
operation of law and is, further, to vacate all of the
conponents of that decision. W do not agree. The
Commi ssioner is no nore entitled to reopen issues decided
favorably to the clainmant and not chall enged on appeal than
woul d be the claimant to reopen issues decided favorably to the

Comm ssi oner and not chall enged on appeal, such as for exanple
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t he Conm ssioner’s decision here against the claimant on the
Step Three issue. Tr. 203.

On remand, the Comm ssioner nust proceed on the basis
of the given finding at Step Four that the claimant does not
have the residual functional capacity to perform her past

rel evant worKk.

The ot her argument of the plaintiff is that the ALJ
failed to consider the opinion of Carl P. Sipowicz, MD., a
treating orthopedi st who on February 10, 2003 conpleted a
Lunbar Spine Medical Source Statenent of Functiona
Disabilities, in which he stated the opinion that Leslie prior
to Decenber 31, 1997 could not sit or stand/walk nore than two
hours each in an eight hour day. He also stated that her
i mpai rments woul d cause her to mss work nore than three tines
a nonth. Tr. 266-271.

The defendant on this appeal presents factual argunents
that Dr. Sipowicz’s opinion is not entitled to weight. These
factual argunments assune incorrectly that the district court on

appeal considers factual issues.

The defendant al so argues that the report of
Dr. Sipow cz, because it was considered by and nentioned by the
testifying nmedical expert, was considered by the ALJ. But the

fact that the nmedical expert discounted the treating
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physi ci an’s opinion(s), and why, does not reveal whether the

ALJ rejected the treating physician’s opinion(s), or why.

On remand, the ALJ shoul d expressly consider and
di scuss and nmake a finding or findings as to the opinion(s) of

Dr. Sipowicz as stated in the February 10, 2003 report.

It is recommended that the case be renmanded to the
Comm ssioner for the reasons and for the purposes stated in

this Report and Recomendati on.

[s/ J. Andrew Snyser
J. Andrew Snyser
Magi strat e Judge

Dat ed: November 6, 2003.
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