UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

CHRI STOPHER M TCHELL, )
:CVIL ACTION NO. 3: 02-Cv-2219

Plaintiff,
v. . (JUDGE CONABOY)
DEPT. OF CORRECTI ONS; ;(Nhgistrate Judge Snyser)

EFFREY A. BEARD, PH. D, ;
BEN VARNER, Warden; and

LLI AM S. WARD, Chairnman
of the Parol e Board,

Def endant s.

MEMORANDUM AND ORDER

Before the Court is Magistrate Judge J. Andrew Snyser’s

Report and Recommendation, (Doc. 18), filed on June 5, 2003,
regarding Plaintiff’s pro se action filed pursuant to 42 U S.C. 8§
1983 on Decenber 5, 2002, (Doc. 1). Plaintiff asserts that
Def endants violated his constitutional rights because he was hel d
beyond his nmaxi mumrel ease date.! In his conplaint, Plaintiff
requested both i mredi ate rel ease from custody and nonetary danmages.
(Doc. 1, History of the Case at 3.)

On February 19, 2003, Defendants filed a Motion to Dismss and
a brief in support of the nmotion. (Docs. 12, 13.) Defendants

assert the follow ng grounds for dism ssal: 1) the Departnent and

1 Al'though not naned as a Defendant in the body of the
conpl aint, the Pennsyl vania Departnent of Corrections is listed as
a Defendant in the caption of the conplaint.
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he natural person Defendants are i nmune from damages by reason of
he El eventh Amendnment of the United States Constitution to the
extent they are being sued in their official capacities;

2) Plaintiff’s claimunder 42 U S.C. 8§ 1983 is not cogni zabl e
because he has not obtained a favorabl e decision concerning the

i me added to his maxi mum sentence as a result of parole revocation
proceedi ngs; and 3) Plaintiff’s clains for injunctive and

decl aratory relief are noot because he was rel eased from prison on
February 9, 2003. Plaintiff filed a Brief in Qpposition and a
docunent entitled Motion in Opposition on April 14, 2003. (Docs.
16, 17.) Defendants did not file a reply.

The Magi strate Judge recommends that Plaintiff’s requests for
decl aratory and injunctive relief be dism ssed as noot, concurring
ith Defendants that these requests are noot because Plaintiff was
rel eased fromprison on February 9, 2003. (Doc. 18 at 4.) The
Magi strate Judge al so recommends that Plaintiff’s clains agai nst
he Departnent and the individual Defendants in their official
capacities be dism ssed based on El eventh Anendnent imunity.

(Doc. 18 at 4-5.) The Magi strate Judge does not agree with

Def endants that the clains against themin their individual
capacities should be di sm ssed because such clains are barred by

he reasoning of Heck v. Hunphrey, 512 U S. 477 (1994). (Doc. 18

at 6.) Rather, the Magistrate Judge concl uded that the reasoning
of Heck does not apply to those who have been rel eased from

custody. (Doc. 18 at 16.)




Def endants filed objections to the Magistrate Judge s Report
and Recomendation and a Brief in Support of Objections, (Docs. 19,

20), on June 19, 2003. Defendants objected on the bases that Heck

is applicable and Plaintiff has not satisfied the Heck requirenment
hat he obtain a favorabl e decision regarding the re-cal cul ati on of
his maxi numdate in order for a 8 1983 claimto be cogni zabl e.
(Doc. 19 at 2-3.)

[

When a Magi strate Judge nmakes a finding or ruling on a notion

or issue, his determ nation should becone that of the court unl ess

obj ections are filed. See Thomas v. Arn, 474 U.S. 140, 150-53

(1985). Wien no objections are filed, the district court need only
review a record for clear error prior to accepting a Magi strate

Judge’ s Recommendation. See Cruz v. Chater, 990 F. Supp. 375, 376-

78 (M D. Pa. 1998). However, when a Petitioner files objections to

a magi strate judge’s Report and Recommendation, the district judge

makes a de novo review of those portions of the report or specified
proposed findings or recomendations to which objection is made.

See G ppolone v. Liggett Goup, Inc., 822 F.2d 335, 340 (3d Gr.

1987), cert. denied, 484 U S. 976 (1987).

Because Defendants have filed objections in this case, we wll

revi ew de novo those portions of the Magistrate Judge’ s Report and
Recomrendati on to which Defendants object. For the reasons set

orth bel ow, we adopt the Magistrate Judge’s Report and




Reconmendation in part, concurring that Plaintiff’s request for
rel ease is noot, his claimagainst the Departnment of Corrections is
barred by the El eventh Amendnent and his cl ains agai nst individual
Def endants in their official capacities are also barred by the
El eventh Amendnent. W also conclude that Plaintiff’s claimfor
damages agai nst Defendants in their individual capacities cannot go
orward. W therefore grant Defendants’ Mtion to D sm ss.
11

The docunents submtted to the Court in this matter do not
present a concise history of charges and sentences for which
Plaintiff has been incarcerated periodically since his arrest for
murder in 1971. The follow ng summary is derived essentially from
Plaintiff’s Conplaint and attached Exhibits, (Doc. 1), and his
response to Defendants’ Motion to Dism ss and attached exhibits,
(Doc. 18).
Plaintiff received a ten to twenty-year sentence with an
effective date of April 27, 1971, on the nurder charge. The
m ni mum date on this sentence was April 27, 1981 and the maxi num
s April 27, 1991. (Doc. 16 Ex. A.)

Wil e serving this sentence, Plaintiff was charged with
Possession of |Inplenments of Escape, for which he received a one to
Wo year sentence on January 8, 1975. Apparently this sentence was
0 run consecutively with Plaintiff’s m nimum sentence on the

mur der charge because he began serving the I nplenents of Escape




sentence on April 27, 1981 - the m ninmum date on his nurder
sentence. (Doc. 16 Ex. B.)

On July 6, 1982, Plaintiff was ordered rel eased on parole

(Id.) The Order to Rel ease on Parol e contai ned the notation that
Plaintiff was to remain on parole until April 27, 1991, the | ongest
remai ni ng maxi mum on his nurder conviction. (Doc. 16 Ex. B.)

In 1986, Plaintiff was arrested for Possession of a Controlled
Subst ance. (Doc. 16 Ex. C.) He was sentenced on April 13, 1987,

oatermof six to twelve nonths in the Dauphin County Prison
(1d.)

On July 1, 1987, Plaintiff was returned to the custody of the
Pennsyl vani a Departnment of Corrections for violating the conditions
of parole on his nurder sentence. (Doc. 16 at 4.) The Parole
Board i nposed a one-year termfor violation of parole and the
Departnent of Corrections recalculated Plaintiff’s nmaxi mumdate to
Novenber 11, 1997. (l1d.) Plaintiff asserts that the Parole Board
resci nded the one year violation of parole penalty after Plaintiff

iled an adnministrative appeal.? (ld. at 6.)
On January 25, 1988, Plaintiff was reparoled on the nurder

sentence. (ld. at 4)

2 Plaintiff asserts that his appeal was based on Rivenbark v.
Pennsyl vani a Board of Probation and Parole, 510 A 2d 1110 (Pa.

1985). Rivenbark held that a parole violator could not be
recommtted to separate terns of back tine as both a convicted
parol e violator and a technical parole violator, where technica
iolation of parole was based upon the sane act which constituted a
new crinme of which parolee was convicted. [d. at 1114.




On July 12, 1988, Plaintiff was arrested on drug charges and,

ollowng a plea of guilty to Unlawful Delivery of a Controlled

Subst ance and Crim nal Conspiracy, was sentenced on March 28, 1989,
o three to ten years, to be served “follow ng conpletion of the

i nmate’ s current sentence.” The “current sentence” referred to was
he remai nder of the nurder sentence. (Doc. 1 Ex. B.)

Plaintiff asserts that he was reparoled on the nurder sentence
on April 4, 1990, and began serving his first delivery of a
control |l ed substance sentence. (Doc. 16 at 6.)

On July 20, 1992, Plaintiff was reparoled. (1d.)

On February 9, 1993, Plaintiff was again arrested on drug
charges and was convicted by a jury on one of three indictnments on
Decenber 8, 1993. Following the jury verdict, Plaintiff asserts
hat he pled guilty to the two remaining indictments and entered
into a plea agreenent that sentences on the three indictnents would
run concurrently. (Doc. 1 History of the Case  5.) Plaintiff was
sentenced to four to eight years on Cctober 6, 1994, for Delivery
of a Controlled Substance. (Doc. 16 at 7.)

On April 22, 1993, the Pennsylvania Board of Probation and
Parol e rendered a decision requiring Plaintiff to serve twenty-four
nont hs backtime for parole violations. (See Doc. 1 Ex. j.)

On Cctober 20, 1994, Plaintiff was returned to the custody of
he Pennsyl vani a Departnent of Corrections for violating the
conditions of his parole. Plaintiff asserts that this violation
S based on his parole on his first Delivery of a Controlled
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Subst ance sentence (July 12, 1988, arrest). (Doc. 16 at 7.) He

contends that he was given a six-nonth termfor |eaving the

di strict without his parole supervisor’s perm ssion to run
concurrently wth twenty-four nonths for technical violations
(Crimnal Conspiracy and Unlawful Delivery of a Controlled
Substance). (ld.; see Doc. 1 Ex. E.) According to the Board of
Par ol e’ s deci sion of February 7, 1995, as of that date Plaintiff’s
Parol e Viol ati on Maxi nrum Sent ence was October 6, 2002. (Doc. 1 Ex.
E.)

On March 14, 1995, Plaintiff was recommtted to the Parole
Board as a convicted parole violator on his nurder sentence. (Doc.
16 at 7.)

On August 16, 2002, the Departnent of Corrections cal cul ated
Plaintiff’s mninmmrel ease date as Decenber 5, 2001, and the
maxi mum date as Decenber 5, 2005. This calculation was based on a
start date for the four to eight year Delivery of a Controlled
Subst ance sentence as Decenber 5, 1997. (Doc. 1 Ex. H1.)

On Novenber 6, 2002, the Departnent of Corrections reconputed

Plaintiff’s sentence to have an effective date of February 9, 1995,
a m ninum date of February 9, 1999, and a maxi num date of February
O, 2003. (Doc. 16 Ex. G)

Plaintiff asserts that, according to the Parole Board’' s

prescriptive plan, Plaintiff’s maxi num date is February 7, 2001.°3

3 This plan is attached to Plaintiff’s Conplaint as Exhibit
F. However, in the docunent provided to the Court, Exhibit Fis
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(Doc. 1 at 1.)

Plaintiff filed his initial grievance on April 4, 2001.
Plaintiff received an unfavorable response both to his initial
gri evance and the appeal thereof. (Doc. 1 Exs. G H) On August
1, 2001, Plaintiff’'s appeal to final review was denied.* (Doc. 1
Ex. G)

The record does not reflect that Plaintiff took any further
action on the matter until he filed this 42 U.S.C. §8 1983 conpl ai nt
on Decenber 5, 2002 - approximately two nonths before his nmaxi mum
sentence was to expire.

Plaintiff was released from custody on February 9, 2003.

|V
A. Mtion to Dismss Standard

We agree with the standard set forth by the Mgi strate Judge:

a notion to dismss pursuant to Rule 12(b)(6) challenges the | egal

sufficiency of the plaintiff’'s conplaint; the court nust decide

ether, even if the plaintiff were able to prove all of his
al | egati ons, he would be unable to prevail. (Doc. 18 at 2 (citing

Mortensen v. First Fed. Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d

Cir. 1977). The burden is on the noving party to show that there

not | egible.

4 According to Defendants, this recitation of Plaintiff’'s
charges and convictions since 1971 does not present a conplete
pi cture of his convictions. (Doc. 20 at 3 n.3.) Defendants assert
hat, while incarcerated, Plaintiff also was convicted of prison
breach, escape, and assault on a corrections officer. (ld.)
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is no actionable claimin a Rule 12(b)(6) notion to dism ss for

ailure to state a claim Johnsrud v. Carter, 620 F.2d 29, 33 (3d

Cir. 1980). Wen evaluating a notion to dism ss, the court nust
accept all material allegations of the conplaint as true and draw
all inferences in the light nost favorable to the plaintiff.

Pennsyl vani a House, Inc. v. Barrett, 760 F. Supp. 439, 449 (MD.

Pa. 1991). “The test in reviewing a notion to dismss for failure
o state a claimis whether, under any reasonabl e reading of the

pl eadi ngs, plaintiff may be entitled to relief.” Holder v. Gty of

Al | ent own, 987 F.2d 188, 194 (3d Cr. 1993)(citation omtted).
Finally, it is well-settled that pro se conplaints should be

| i berally construed. Haines v. Kerner, 404 U S. 519, 520 (1972).

B. Merits of Plaintiff's Cains

We review the Magi strate Judge’'s determ nations regarding

noot ness and El eventh Amendnent Imunity for clear error because no
obj ections were filed on these issues. W find no clear error in

It he Magi strate Judge’'s determnation that Plaintiff’s request for
rel ease i s noot because he was rel eased on February 9, 2003 -
approximately two nonths after filing this action. (Doc. 18 at 3-
4.) We also find no clear error in the Magi strate Judge’s
conclusions that Plaintiff’s clai magainst the Departnent of
Corrections is barred by the El eventh Arendnent and his clains

agai nst the individual Defendants in their official capacities are

simlarly barred. (Doc. 18 at 4-5.) Therefore, Plaintiff’s clains




regarding rel ease fromprison, the Departnent of Corrections and
he individual Defendants in their official capacities wll be
di sm ssed.

The sole remaining issue is whether Plaintiff’s request for
nonet ary damages can go forward on his claimthat he was
i ncarcerated beyond his maxi numrel ease date because of a sentence
m scal cul ati on despite the fact that Plaintiff has not obtained a

avor abl e deci sion regarding the cal culation of his maxi mumrel ease
dat e.

The Magi strate Judge reviewed caselaw relevant to this issue
and concl uded that, because Plaintiff is no |onger incarcerated,
his 8 1983 claimshould be allowed to go forward. The Magi strate

udge determned that there is no clear precedent on whether the

avorable termnation rule of Heck v. Humphrey, 512 U. S. 477

(1994), applies to a § 1983 plaintiff who is no | onger incarcerated

and in |ight of Suprenme Court dicta on the issue in Spencer v.

Kemma, 523 U. S. 1 (1998), this Court should not bar a 8§ 1983 action

brought by a plaintiff who is seeking danages relating to the
duration of confinenment and is no |longer in custody. (Doc. 18 at
16.)

Def endant objects to the Magistrate Judge’s finding on the
ol l om ng bases: 1) the Heck rationale applies to the instant case;
Plaintiff did not obtain a successful determ nation of his
m scal culation claim and 3) in the absence of guiding Third
Circuit Court of Appeals precedent on the issue of whether a
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rel eased prisoner’s claimbased on the duration of his confinenment
i s cogni zabl e under 8§ 1983, the facts of this case do not warrant
he Court’s finding in Plaintiff's favor. (Docs. 19, 20.)
\Y
To resolve the issue before us now, we nust decide the
applicability of Heck to the circunstances of the instant case. In

Heck v. Hunphrey, the Court held that

[I]n order to recover danages for allegedly unconstitutional
conviction or inprisonnment, or for other harm caused by
actions whose unl awful ness woul d render a conviction or
sentence invalid, a 8 1983 plaintiff nust prove that the
convi ction or sentence has been reversed on direct appeal,
expunged by executive order, declared invalid by a state
tribunal authorized to make such a determ nation, or called
into question by a federal court’s issuance of a wit of
habeas corpus, 28 U S.C. 8§ 2254. A claimfor damages bearing
that relationship to a conviction or sentence that has not
been so invalidated is not cognizabl e under § 1983.

Heck, 512 U.S. at 487-88 (enphasis in original). This holding is

often referred to as the “favorable term nation requirenent.” See
i nfra.

Heck is a case in which the inmate plaintiff sought nonetary

damages but not injunctive relief. As wll be discussed below the
varied interpretations of the Heck holding arise partially fromthe
act that the |anguage of the holding is not limted to the facts
of the case: the holding speaks of “a § 1983 plaintiff” although
he plaintiff in Heck was an innate.
Inplicit in the Heck holding is that an inmate’s federal claim

i nvolving the fact or duration of confinenent nust first be raised
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as a habeas petition if he seeks both injunctive relief and

nonet ary damages. The Suprene Court held that danmages for

al | egedly unconstitutional inprisonnment are not cogni zabl e unl ess
he sentence has been invalidated by one of several nethods,

i ncluding “called into question by the great wit.” Heck, 512 U. S.

at 487-88; see also Leaner v. Fauver, 288 F.3d 532, 540-42 (3d Gr.

2002). Several courts have applied the Heck holding to bar a
8 1983 claimfor danmages based on an inproper calculation of a

pri soner’s sentence. See, e.qg., Gahamv. Kooker, No. 98-0038,

1998 W. 669931, at *4 (E.D. Pa. Sept. 28, 1998)(listing cases).

In this case, there is no dispute that Heck would apply if
Plaintiff were still incarcerated or that Plaintiff has not
obt ai ned a favorabl e decision regarding the calculation of his
maxi mum r el ease date. The question therefore conmes down to whet her

Heck’ s favorable term nation requirenent applies to a § 1983

plaintiff who is no | onger in custody.
The Third G rcuit Court of Appeals has not addressed this
specific issue and the circuits which have are split. See, e.q.,

Nonette v. Small, 316 F.3d 872, 876-77 (9'" Cir. 2002)(hol di ng that

Heck did not bar former inmate’'s 8 1983 action in which he clai ned

sentence m scal cul ation); Randell v. Johnson, 227 F.3d 300, 301-02

(5" Gir. 2000)(holding that Heck would bar former inmate’'s § 1983
action in which he clainmed that the duration of his confinenent was
unl awf ul ) .
The Magi strate Judge and the courts which have held that Heck
12




does not bar a 8§ 1983 claimwhen the plaintiff is no | onger
i ncarcerated and thus unable to obtain habeas relief rely on dicta

in the concurring opinions in Heck and Spencer. (See, e.qg., Doc.

18 at 8-14.)

In Justice Souter’s concurring opinion in Heck, he concluded
hat the majority opinion should be read as “saying nothing nore
han that now, after enactnent of the habeas statute and because of
it, prison inmates seeking 8 1983 damages in federal court for
unconstitutional conviction or confinenment nust satisfy a
requi renent anal ogous to the malicious-prosecution tort’s
avorable-term nation requirenent.” Heck, 512 U S. at 500.
ustice Souter explained that “allowng a state prisoner to proceed
directly with a federal -court 8 1983 attack on his conviction or
sentence ‘would wholly frustrate explicit congressional intent’ as
decl ared in the habeas exhaustion requirenent.” |d. at 498
(quoting Prieser, 411 U S. at 489.)

Justice Souter indicated that the favorable term nation

requi renent should not apply in those cases where habeas is not
avai | abl e because no conflict would arise between habeas and

8§ 1983. 1d. at 500. Exanples of cases where § 1983 shoul d be

al | oned wi thout the favorable term nation requirenent were “people
o were nerely fined . . . or have conpleted short terns of

i npri sonment, probation or parole, or who discover (through no
ault of their own) a constitutional violation after ful
expiration of their sentences . . . ” 1d. at 500. Justice Souter
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expl ained that if these people were required to show the
i nvalidation of their convictions or sentences,

the result would be to deny any federal forumfor claimng a
deprivation of federal rights to those who cannot first obtain
a favorable state ruling. The reason, of course, is that

i ndi vidual s not “in custody” cannot invoke federal habeas
jurisdiction, the only statutory nmechani sm besi des §8 1983 by
whi ch individuals may sue state officials in federal court for
violating federal rights. That would be an untoward result.

|d. In so concluding, Justice Souter also expressed support for a
“rule that forces inmates to follow the federal habeas route with
clainms that fall within the plain | anguage of 8§ 1983 when that is
necessary to prevent a requirenent of the federal habeas statute
rom bei ng undermned.” 1d. at 501.
In his Spencer concurrence (in which Justices O Connor,
G nsburg and Breyer joined and with which Justice Stevens noted his
approval in his dissent), Justice Souter acknow edged that “the
maj ority opinion in Heck can be read to suggest that favorable-
ermnation is an element of any 8 1983 action alleging
unconstitutional conviction, whether or not |eading to confinenent
and whet her or not confinenent continued when the § 1983 action was
iled.” Spencer, 523 U S. at 19. However, Justice Souter referred
o the position he outlined in his Heck concurrence to concl ude

hat “Heck did not hold that a released prisoner in Spencer’s

ci rcunstances is out of court on a §8 1983 claim and for reasons

expl ai ned in nmy Heck concurrence, it would be unsound to read
ei ther Heck or the habeas statute as requiring such a result.”

Spencer, 523 U. S. at 19 (enphasis added).
14




The circunmstances which Justice Souter found renoved the case

ffromthe Heck holding were that the federal habeas petitioner (who
sought to invalidate his parole revocation) had first filed habeas
petitions in state court and then filed a federal habeas petition.
Before the district court addressed the nerits of the habeas
petition, the petitioner’s sentence expired and the district court
di sm ssed the petition as noot. Spencer, 523 U. S. at 1. The
essential hol ding of Spencer is that the expiration of the
petitioner’s sentence caused his petition to be noot because it no
| onger presented an Article IlIl case or controversy. 1d. Thus,
Justice Souter’s concurrence addressed the availability of § 1983
in light of the unavailability of federal habeas given the above-
out | i ned ci rcunst ances.
Now, as [after Heck], we are forced to recognize that any
application of the favorable term nation requirenent to 8§ 1983
suits brought by plaintiffs not in custody would produce a
patent anomaly: a given claimfor relief fromunconstitutional
injury woul d be placed beyond the scope of § 1983 if brought
by a convict free of custody, when exactly the sane claim
could be redressed if brought by a forner prisoner who had
succeeded in cutting his custody short through habeas.

Spencer, 523 U.S. at 20-21. The coordinating footnote illustrates

[t hat “a convict given a fine alone, or sentenced to a termtoo
short to permt even expeditious litigation w thout continuances
before expiration of the sentence, would always be ineligible for §
1983 relief.” Id. at 21 n.*.

Justice G nsburg also wote a separate concurring opinion.

She stated that she had cone to agree with Justice Souter’s
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reasoning in his Heck concurrence: “individuals wthout recourse to
he habeas statute because they are not “in custody” (people nerely
i ned or whose sentences have been fully served for exanple) fit
ithin 8§ 1983's broad reach.” Spencer, 523 U. S at 21.
Justice Stevens noted in his dissenting opinion that “[g]iven
he Court’s holding that petitioner does not have a renedy under
he habeas statute, it is perfectly clear, as Justice Souter
expl ains, that he may bring an action under 42 U S. C. § 1983.”
Spencer, 523 U.S. 25 n. 8.

In the majority opinion, however, in which all of the Justices
except Justice Stevens joined, the Court stated that it did not
believe “that a 8§ 1983 action for damages nust al ways and
everywhere be available.” Spencer, 523 U. S. at 17.

As noted previously, the circuits which have addressed Heck’s
application to a former prisoner post Spencer are split.

Three circuits have concluded that Heck’s rule applies to al

§ 1983 plaintiffs. Huey v. Stine, 316 F.3d 872, 229-30 (6'" Gr.

2000); Randell v. Johnson, 227 F.3d 300, 301 (5'" Gir. 2000);

Fiquero v. Rivera, 147 F.3d 77, 83 n.3 (1%t Gr. 1998). The First,

Fifth and Sixth Grcuits have acknow edged the recent concurring
opi nions in Spencer which call into question the applicability of
he Heck rule to all 8§ 1983 plaintiffs. [1d. However, they wll

apply Heck’s favorable termnation requirenment to all § 1983

plaintiffs until the Court overrul es what they consider applicable
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precedent.® |d. The Randell court succinctly summarized its
reason for applying Heck:

We are m ndful that dicta fromconcurring and di ssenting
opinions in . . . Spencer v. Kemna . . . may cast doubt upon
the universality of Heck’s “favorable term nation”

requi renent. The Court, however, has adnoni shed | ower courts
to followits directly applicable precedent, even if that
precedent appears weakened by pronouncenents in its subsequent
decisions, and to leave to the Court the “prerogative of
overruling its own decisions.”

Randel |, 227 F.3d at 301 (quoting Agostini v. Felton, 521 U S. 203,

237 (1997)(additional and internal citations omtted)).

In the Ninth Grcuit opinion in Nonnette v. Small, 316 F.3d

872 (9" Cir. 2002), the district court had held that Heck precluded
Nonnette, a former state prisoner no longer in custody, fromfiling
a 8§ 1983 action. Noting that their ruling was in accord wth at

| east two sister circuits, the Crcuit Court reversed because they
ound the plaintiff was on parole and a habeas action coul d not

proceed. |d. at 877 ((citing Huang v. Johnson, 251 F.3d 65, 75 (2d

Gir. 2001); Carr v. O Leary, 167 F.3d 1124, 1127 (7" Gir 1999)).

he court nmade this determ nation based on the reasoning that the

concurring opinions in Spencer clarified the original neaning of
[Heck not to include 8 1983 plaintiffs who are no | onger in custody.

|d. at 877 & n.5. Citing Spencer, the Ninth Grcuit found “five

5 These circuits do not agree with the Magi strate Judge’s
determ nation that “[g]iven that Heck involved a state prisoner,
any statements in the majority opinion in that case that would | ead
Eo the inference that the favorable-term nation requirenent applies

o those who have been rel eased fromcustody are dicta.” (Doc. 18
at 16.)
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justices disagreed” with the majority opinion witer Justice Scalia
and quotes part of Justice Souter’s concurring opinion. 1d. at
876.

But in Spencer, Justice Souter very clearly says “l join the
Court’s opinion as well as the judgnent, though I do so for an
added reason the Court does not reach, but which | spoke to while
concurring in a prior case.” Spencer, 523 U. S. at 18. Then
Justi ce Souter goes on to say that Heck did not hold a rel eased
prisoner “in Spencer’s circunstances is out of court on a 1983
cl aimand, for reasons explained in ny Heck concurrence, it would
be unsound to read either Heck or the habeas statute as requiring
any such result.” [d. at 19.

However, the Heck Court says

[W e hold that, in order to recover damages for allegedly
unconstitutional conviction or inprisonnment, or for other
harm caused by actions whose unl awful ness woul d render a
conviction or sentence invalid, a 8 1983 plaintiff nust
prove that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to nmake such
determ nation, or called into question by a federal
court’s issuance of a wit of habeas corpus, 28 U S.C. 8§
2254. A claimfor damages bearing that relationship to a
conviction or sentence that has not been so invalidated
is not cognizabl e under 8 1983 . Thus, when a state

pri soner seeks damages in a 8 1983 suit, the district
court nust consider whether a judgnent in favor of the
plaintiff would necessarily inply the invalidity of his
conviction or sentence; if it would, the conplaint nust
be di sm ssed unless the plaintiff can denonstrate that
the conviction or sentence has al ready been invalidated.
But if the district court determnes that the plaintiff’s
action, even if successful, will not denonstrate the
invalidity of any outstanding crimnal judgnment against
the plaintiff, the action should be allowed to proceed,
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in the absence of sonme other bar to suit.

I n anot her respect, however, our hol di ng sweeps nore
broadly than the approach respondents had urged. W do
not engraft an exhaustion requirenent upon 8 1983 unl ess
and until the conviction or sentence is reversed,
expunged invalidated, or inmpugned by the grant of a wit
of habeas corpus. That makes it unnecessary for us to
address the statute-of-limtations issue westled with by
the Court of Appeals, which concluded that a federal
doctrine of equitable tolling would apply to the § 1983
cause of action while state challenges to the conviction
or sentence were bei ng exhaust ed.

Heck, 512 U.S. 486-87 (enphasis in original)(footnotes omtted).

Thus, reading Justice Souter’s Spencer concurrence and Heck
oget her, Justice Souter seens to try to concur but not agree with
[he Court and opt for a nore “sensible” result.

This is an exanpl e of how such rum nating has resulted in the
Court itself having “put 8 1983 and habeas corpus on . . . a
‘collision course’” as Justice Thomas noted in his Heck
concurrence. Heck, 512 U.S. at 491 (citation omtted). In
addition, this conflicting, conflating and confusing witing causes
much consternation to a | ower court and to litigants trying to
adhere to the “determ nations” of the highest Court.

Thus, we see the type of conflicted reasoning epitom zed in
If ootnote five of the Ninth Crcuit’s opinion in Nonnette and

Section Il of the Fifth Grcuit’s opinion in Randell. Nonnette,

316 F.3d at 877, n.5; Randell, 227 F.3d at 301-02.
The Third G rcuit Court of Appeals has not ruled directly on

[t his i ssue and our research does not reveal that any court in our

19




circuit has applied the Spencer concurring dicta. However, the
Court of Appeals has discussed the overlap of 8§ 1983 and habeas and

reviewed the majority and concurring positions in Spencer. Torres

v. Fauver, 292 F.3d 141, 145 n.5 (3d G r. 2002); Leaner v. Fauver,

288 F.3d 532, 541-42 (3d Cir. 2002). 1In considering the
avai l ability of habeas corpus and § 1983, the Leaner court
di scussed rel evant United States Supreme Court decisions including

Spencer. Leaner, 288 F.3d at 540-42.

Most recently, in Spencer v. Kemma, the Court addressed a
contention that a habeas action brought subsequent to the
expiration of the prisoner’s sentence should not be viewed as
nmoot, because the plaintiff would have been forecl osed from
bringing an action under 8 1983 unless he could establish the
invalidity of his parole revocation. The Court stressed that
8§ 1983 would not be foreclosed if his challenge were to
procedure and not the result, as long as “the procedural
defect did not necessarily inply the invalidity of the
revocation.”

ld. (citing Spencer, 523 U.S. at 17.) Though the issue of a
rel eased prisoner seeking damages was not before the Leaner court,
Lhe court cited the majority position in Spencer rather than the
concurrence which indicated that 8 1983 nmay be nore broadly
avai |l able to a person not in custody.

In a decision filed one nonth later, the Third Grcuit

specifically noted that the case did not require it to answer the

question of whether the favorable term nation rule of Heck apples
[t o persons unable to petition for a wit of habeas corpus. Torres,
292 F.3d at 145 n.5. Nevertheless, the Torres court discussed

Spencer nore extensively than the court had in Leaner, noting the
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di screpancy between the majority and concurring dicta. The court
set out the habeas petitioner’s argunent that his petition could
not be noot because, if it were, Heck’'s favorable termnation rule

uld bar himfrombringing a 8§ 1983 action, and he would be |eft

i thout any federal forumin which he could seek redress for the
parol e revocation. 1d. (citing Spencer, 292 F.3d at 17). Torres

hen revi ewed the di screpancy between the majority and concurring
responses to this argunent: the majority dism ssed the argunment as
a “great non sequitur, unless one believes (as we do not) that a §
1983 action for danages nust al ways and everywhere be avail able[,]”
| d. (quoting Spencer, 292 F.3d at 17); five Justices (four in
concurrence and one in dissent who noted agreenent with the
concurrence) “expressly rejected the majority’ s ‘great non
sequi tur’ dictumand said that the favorable termnation rule
applies ‘only [to] inmates seeking 8 1983 danmages for
unconstitutional conviction or confinenent[,]’” 1d. (quoting
Spencer, 292 F.3d at 20-21, 25 n.8)(enphasis added in Torres).
Torres summarized the concurring and dissenting Justices’ position

as follows: “current and former prisoners who cannot seek habeas

relief, they said, can bring a 8§ 1983 claimw thout satisfying the
avorable termnation rule even if they are chall enging the

| egality of their conviction or the duration of their confinenent.”

Torres, 292 F.3d at 145 n.5. Torres then noted the circuit split

on the issue and reiterated that the case did not require
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consi deration of the question “whether a § 1983 renedy nust be
avai | abl e where habeas relief is not.” Id.

The Leaner and Torres discussions do not help us predict how

he Third Crcuit would rule on this issue. However, we note that
LQQHEL mentioned only the majority opinion in Spencer: “the Court
stressed that 8§ 1983 damages need not ‘always and everywhere be
available’ . . . .7 Leaner, 288 F.3d at 542; supra pp. 17-18.

Based on the foregoing analysis, we choose to followthe Fifth

Circuit’s reasoning in deciding that Heck applies in the instant
case. Despite the dicta fromconcurring and di ssenting opinions in
Heck and Spencer and the fact that doubt nmay be cast upon the

uni versality of Heck's “favorable term nation” requirenent, we wll
heed the Suprenme Court’s warning in Agostini: even if precedent
appears weakened by pronouncenents in its subsequent decisions, we
are to leave to the Court the “prerogative of overruling its own
deci sions.” Agostini, 521 U S. at 237; Randell, 227 F.3d at 301.
In Heck, the Court’s hol ding was unequivocal: “W hold that, in
order to recover danmages for allegedly unconstitutional conviction
or inprisonnment, or for other harm caused by actions whose

unl awf ul ness woul d render a conviction or sentence invalid, a

8 1983 plaintiff nust prove that the conviction or sentence has

been reversed on direct appeal, expunged by executive order,

declared invalid by a state tribunal authorized to nmake such

determ nation, or called into question by a federal court’s

i ssuance of a wit of habeas corpus, 28 U S C 8§ 2254. Heck, 512
22




U.S. at 486 (enphasis added).

The Supreme Court has not overrul ed Heck, and thus it renains
bi ndi ng precedent. |If the concept of follow ng precedent is to
have any real neaning, we should not engage in tortuous reasoning
sinply to reach a conclusion we feel is nore “sensible” or a result

hat makes us nore confortable. As Justice Souter and others have
poi nted out, “constitutional |ines have to be drawn, and on one
si de of every one of themis an otherw se synpathetic case that
provokes inpatience with the Constitution and with the line. But
constitutional lines are the price of constitutional governnent.”
Agostini, 521 U S at 254.

Despite dicta which may indicate otherwi se, the United States
Suprene Court did not limt its holding in Heck and we will not do

so here.

\

However, because the circuits are split and the Third Crcuit

has not ruled on the specific issue before us, we wll also analyze
our case in the context of the Heck and Spencer concurring dicta.
We think an inportant consideration in this case - one which
s not before the Spencer court or discussed in the other circuit
opi ni ons whi ch have dealt with the issue - is the fact that this
8 1983 plaintiff (who filed the 8§ 1983 action while incarcerated)

ailed to file a habeas action while he was in prison although he
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s confined for the total time period in which such an action

coul d have been tinmely fil ed.
We engage in the follow ng discussion of what Plaintiff’s
proper procedure would have been at the tinme he becane aware of the
al | eged m scal cul ati on recogni zi ng that, because Plaintiff has been
rel eased from prison, the discussion is theoretical rather than
di spositive. However, we think it is inportant to consider what
Plaintiff should have and could have done in order to determ ne
at relief nmay be appropriate when the proper procedure was not
ol | oned.

It has | ong been established that a state prisoner’s proper
action to contest the calculation of a release date in federal
court is a habeas corpus petition rather than a 42 U S.C. § 1983

action. In Prieser v. Rodriquez, 411 U S. 475 (1973), the United

St at es Suprene Court held that when a state prisoner is challenging

he fact or duration of his physical confinenent, and the relief he
seeks is a determnation that he is entitled to either imediate
rel ease or a speedier release, his sole federal renmedy is a wit of
habeas corpus. Prieser, 411 U S at 500. Prieser did not address

he situation where a prisoner is seeking nonetary danmages in
connection wth his claimthat his detention is unlawful. However,
as noted previously, inplicit in the Heck holding is that an
inmate’ s federal claiminvolving the fact or duration of
confinement nust first be raised as a habeas petition if the inmate
seeks both injunctive relief and nonetary danmages. See supra p.
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11.

A recent case wthin our circuit concluded that a challenge to

he recal cul ati on of a sentence was properly cogni zabl e under 28

U S.C. § 2241. Faul kner v. Pennsyl vani a Department of Corrections,

221 F. Supp. 2d 560, 562 (E.D. Pa. 2002).¢ Although § 2241 does
not explicitly include an exhaustion requirenment, the Faul kner
court found that exhaustion would be required in a recal cul ation
claim |d. at 56-63. This conclusion was based on the fact that
he Third Crcuit Court of Appeals has consistently required
exhaustion of clains brought by state prisoners under 8§ 2241. 1d.
(citations omtted). “While exhaustion is mandated by Section
2254, it has devel oped through decisional |aw in applying
principles of comty and federalismas to clains brought under 28
U S.C 8§ 2241. Exhaustion is not a jurisdictional requirenent but

rat her addresses federalismand comty concerns . Coady V.
\Vaughn, 251 F.3d 480, 488 (3d Gr. 2001). Faulkner found that the
proper procedural vehicle to challenge prison officials’

conput ati on of a sentence in Pennsylvania is a petition for a wit

of habeas corpus ad subjudiciemfiled in the sentencing court.

Faul kner, 221 F. Supp. at 563.7

6 Al though sonme courts consider 28 U S.C. 8§ 2254 the proper
vehicle for a state prisoner to raise such a claim the distinction
is not central to our analysis. See, e.q., Janes v. Walsh, 308
F.3d 162, 165-66 (2d G r. 2002).

" Because Plaintiff’s potential avail able avenues of state
relief are not before the Court or central to our analysis, we need
not anal yze what state court renedies Plaintiff nmay have had. W
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Finally, the statute of limtations for a habeas action
brought by a person in state custody is one year. 28 U S.C. 8§
2244(d)(1). The one year limtations period found in 28 U. S.C. 8§

2244(d) (1) applies to any challenge by a convicted state prisoner

o the calculation of his sentence. MlLean v. Smth, 193 F. Supp.

2d 867, 872 (M D.N. C. 2002). The provision applicable in this case
provides that the limtation period would begin to run on “the date
on which the factual predicate of the claimor clains presented
coul d have been di scovered through the exercise of due diligence.”
28 U.S.C. § 2244(d)(1)(D). In a petition which alleged a

m scal cul ation of a release date, the Second Circuit Court of

peal s found that the petitioner “could not have argued that he

s in custody in violation of the laws of the United States before
he ti me when, according to his cal cul ati ons, he should have been

rel eased.” Janes v. Walsh, 308 F.3d 162, 168 (2d Cr. 2002).

Ot her courts have concluded that the limtations period begins to
run when the i nnmate becones aware of the mi scalculation. Hall v.

Edwards, No. Cv. A 7:01-Cv-00837, 2002 W 32074715, at *2 (WD,

a. Jan. 7, 2002); Cable v. Cunningham No. Cv. 98-573-B, 1999 W

814368, at *2 n.4 (D.NH July 8, 1999.) The limtations period is
olled for the tinme during which the petitioner pursues both

adm ni strative renedi es and state exhausti on. Di xon v. Page, 291

F.3d 485, 490 (7" Gr. 2002); Morris v. Cockrell, No. GCv. A

note only that applicable | aw indicates that exhaustion would be
required if Plaintiff had filed a habeas petition.
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402Cv809Y, 2003 WL 21254880, at *1 (N.D. Tex. March 25, 2003).

G ven the facts of the present case - specifically that

Plaintiff filed a federal § 1983 action when he was a state

pri soner in which he clained that his maxi numrel ease date was

i nproperly cal cul ated and i n which he sought both injunctive and
nmonetary relief - Plaintiff should have filed a petition for habeas
corpus within the limtation period for such an action. |If
Plaintiff had filed a federal habeas petition while in custody, he

uld have been required to satisfy both the exhaustion and

| imtations provisions of habeas.

Regarding the limtations period, under 28 U S.C. 8§
2244(d) (1) (D) Plaintiff should have filed a habeas petition either
ithin one year of the date which he cal culated as his proper
maxi mum date or within one year of when he discovered the

m scal cul ati on - depending on whether the Janes or Hall/Cable

olling rule is used. See supra pp. 21-22. Since our research
does not reveal Third Crcuit precedent on this issue, we wll
apply the rule nost beneficial to Plaintiff. Plaintiff does not
preci sely pinpoint when he becane aware of the all eged

m scal cul ati on. However, exhibits submtted to the Court indicate
hat he questioned the cal culation of his m ni mum and nmaxi nrum dat es
o the Commonweal t h of Pennsyl vani a Board of Probation and Parol e

bef ore August 22, 2000.8 Alternatively, Plaintiff asserts that his

8 By letter dated August 22, 2000, the Pennsylvani a Board of
Probati on and Parol e responded to Plaintiff’s correspondence
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maxi mum dat e shoul d have been February 7, 2001. Therefore, using
he date nost beneficial to Plaintiff - February 7, 2001 - as the
date from which the one-year period began to run, Plaintiff could
have filed a federal habeas action within one year of that date.
olling the period during which Plaintiff pursued adm nistrative
remedies - April 4, 2001 to August 1, 2001 - would add 129 days to
he limtation period. (Doc. 1 Exs. G H.) Thus, rather than
February 7, 2002, the tinme for filing would have been extended
until June 16, 2002. No further tolling would be applicable
because the record does not indicate that Plaintiff filed any state
or federal action regarding this matter fromthe tinme he was
notified that his appeal to final review was deni ed, August 1,
2001, until the filing of the instant 42 U S.C. § 1983 action on
Decenber 5, 2002. Therefore, it is clear that if Plaintiff had
ried to file the proper action in this matter - a petition for a
it of habeas corpus - the petition could not have been tinely
iled after June 16, 2002.

The tinmeliness of Petitioner’s 42 U.S.C. § 1983 action is not
guestioned. The limtations period for such an action is two

years. See, e.q., Kost v. Kozakiewcz, 1 F.3d 176, 189 (3d G

1993). Here, we raise the issue of tineliness under habeas and

regardi ng cal cul ation of rel ease dates. The Parol e Manager

revi ewed sone aspects of Plaintiff’s sentence cal cul ati on and
directed himto contact the Departnent of Corrections with further
gquestions about his m nimum and maxi num dat es because the Board of
Probati on and Parole had no jurisdiction in the matter. (Doc. 1
Ex. i.)
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civil rights actions to highlight the fact that, although
Plaintiff’s § 1983 action was tinely, if he had filed the proper
action - habeas corpus - the action would have been tine-barred.
Therefore, if we allowthis case to go forward, we wll have

al lowed Plaintiff to circunvent the habeas statute of limtations.

Al so, as noted previously, because Plaintiff did not file a federal

habeas petition, he also avoided the exhaustion of state renedies
requi renent of a habeas action. See supra p. 22 & n.7.

Plaintiff could have, and did not, file a habeas action while
i ncarcerated and the one year limtation period for filing such an
action expired, at the |atest, approximtely eight nonths before he
s released fromprison. See supra pp. 14-15. This is sufficient

ime for a district court to review and deci de a habeas petition.?®

Further, if Plaintiff had filed a habeas petition within the
appropriate tine and the district court had not ruled on the
petition prior to Plaintiff’s rel ease, he would be in a position
simlar to the petitioner before the Spencer court - one who had
iled the appropriate action but whose rel ease nooted his habeas
petition.

Havi ng established what Plaintiff should have and coul d have
done to redress his mscalculation claimin a federal forum we now
urn to whether the favorable termnation rule of Heck applies in

| ight of Plaintiff’s release fromprison subsequent to the filing

® This Court is ruling on this § 1983 conplaint wthin eight
nmont hs of when it was filed on Decenber 2, 2002.
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of his 8§ 1983 action.

We acknow edge that the Spencer concurrence used sone broad
| anguage in dicta - referring to a 8 1983 plaintiff who is a
“convict free of custody” and a “forner prisoner, no longer ‘in
custody.” But we also think that other dicta in Spencer and Heck
counsel s caution in adopting the Second, Seventh and Ninth
Circuits’ position (that Heck does not apply to plaintiffs no
| onger in custody) or in predicting how the Suprene Court would
rule on the facts of this case.' (Spencer, 523 U S. at 21.)

This reading of the Spencer dicta is appropriate for several
reasons. Justice Souter specifically referred to a “rel eased
prisoner in Spencer’s circunstances” when he opined that, for
reasons explained in his Heck concurrence, Heck did not hold that
such a prisoner was foreclosed from§8 1983 relief. Spencer, 523

U S at 19. As noted previously, Spencer had filed the appropriate

10 Def ense counsel has notified the Court that the Suprene
Court has granted certiorari on a Sixth Circuit case, Mihamed v.
Cl ose, No. 02-9065, 2003 W 548900 (June 16, 2003). The Court
granted certiorari on two issues: 1) whether a plaintiff who w shes
o bring a 8 1983 suit challenging only the conditions, rather than
he fact or duration of his confinenent, nust satisfy the favorable
ermnation rule of Heck; and 2) whether a prison inmate who has
been but is no longer in adm nistrative segregation nmay bring a 8
1983 suit challenging the conditions of his confinenent (i.e. his
prior placenment in adm nistrative segregation) wthout first
sati sfying the favorable term nation requi renent of Heck
Muhamred, 2003 WL 548900. Although these issues are related to the
i ssue before this Court in that they involve the applicability of
Heck, our case differs in the inportant respect that the duration
of confinenent, rather than conditions of confinenent, is at issue
here. Therefore, our analysis and conclusion in this case is not
al tered by the fact that the Suprene Court has granted certiorari
on a case involving the conditions of confinenent.
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action (habeas corpus) within the appropriate tinme period and the
concurrence addressed the question of whether he could file a §
1983 action after his rel ease nooted the habeas petition - Spencer
at that point had not filed a § 1983 action. Under the
ci rcunstances, it was through no fault of Spencer’s that habeas
relief was unavailable to him

Anmong t he reasons announced in his Heck concurrence, to which

Justice Souter referred in his Spencer concurrence, was the fact

hat no conflict would arise between habeas and § 1983 if the
avorable termnation rule of Heck did not apply in those cases
ere habeas was not avail able. Heck, 512 U S. at 500; supra pp.
17-18. Exanples of cases where 8§ 1983 should be all owed w t hout
he favorable term nation requirenment were “people who were nerely
ined . . . or have conpleted short terns of inprisonnent,
probation or parole, or who discover (through no fault of their

own) a constitutional violation after full expiration of their

sentences . . . 7 Heck, 512 U.S. at 500; supra p. 13. 1In his
Spencer concurrence, Justice Souter illustrated his concern that

sone plaintiffs would always be ineligible for § 1983 relief by

citing the exanples of “a convict given a fine alone, or sentenced
ro atermtoo short to permt even expeditious litigation
before expiration of the sentence.” Spencer, 523 U S. at 21 n.*;

supra p. 15.

We al so note that the specul ative | anguage in the Spencer
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concurrence refers to a 8 1983 plaintiff who is not in custody when
he action is brought: “8 1983 . . . brought by a convict free of
custody” and “a forner prisoner, no longer ‘in custody,’ may bring
a 8§ 1983 action.” Spencer, 523 U S. at 21 (enphasis added). Thus,
by its plain meaning, the Spencer dicta does not refer to a
prisoner who filed a § 1983 action while he was incarcerated. !
Further, despite Justice Souter’s suggestion of a |less
restrictive reading of Heck in sonme circunstances, he has
continually affirmed his belief that 8§ 1983 should not be all owed
o underm ne habeas. |In Heck, Justice Souter explained that
“allowing a state prisoner to proceed directly with a federal -court
8 1983 attack on his conviction or sentence ‘would wholly frustrate
explicit congressional intent’ as declared in the habeas exhaustion
requi renent.” Heck, 512 U S. at 498 (quoting Prieser, 411 U S. at
89); supra p. 13. Justice Souter also expressed support for a
“rule that forces inmates to follow the federal habeas route with
clainms that fall within the plain | anguage of 8§ 1983 when that is
necessary to prevent a requirenent of the federal habeas statute

rom bei ng underm ned.” Heck, 512 U. S. at 501; supra pp. 13-14.

11 We also think that this reading of the Spencer concurrence
i s consistent with Justice Souter’s Heck concurrence in which he
concl uded that the majority opinion should be read as “saying
not hi ng nore than that now, after enactnent of the habeas statute
and because of it, prison inmates seeking 8 1983 damages in federal
court for unconstitutional conviction or confinenment nust satisfy a
requi renment anal ogous to the malicious-prosecution tort’s
avorable-term nation requirenent.” Heck, 512 U S. at 500
(enphasi s added); supra p. 13.
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I n Spencer, Justice Souter stated that he thought the Court was
“bound to recogni ze the apparent scope of 8 1983 when no limtation
s required for the sake of some other statute or weighty policy,

as in the instance of habeas.” Spencer, 523 U. S. at 20.
Moreover, a close reading of the Spencer concurring dicta is

appropriate given the statenment in the Court’s opinion that the

Court did not believe “that a 8 1983 action for damages nust al ways
and everywhere be available.” Spencer, 523 U S. at 17. The Court
[t hen cited an exanple where 8§ 1983 m ght be available in the case
of a claimed unlawful parole revocation (the situation before the
Court): “[i]f, for exanple, petitioner were to seek damages ‘for
usi ng the wrong procedures, not for reaching the wong result, and
i f that procedural defect did not ‘necessarily inply the invalidity
of° the revocation, then Heck woul d have no application at all.”

| d. (internal citations to Heck, 512 U S. at 482-83, 487.)

Finally, the Third Grcuit Court of Appeals has routinely
recogni zed that, at the intersection of 8 1983 and habeas - for
cases where the deprivation of rights is such that it necessarily
i npacts the fact or length of detention - the Suprene Court has
made cl ear that the narrower habeas renedy is the only avail able

avenue of relief. See, e.q., Leaner, 288 F.3d at 540.

As di scussed above, under relevant precedent, there is no
doubt that a habeas petition was the appropriate action for
Plaintiff to file to seek federal relief for his mscal cul ation
claimwhile he was incarcerated. See supra pp. 24-30.
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There is also no doubt that Plaintiff’s case i s not anal ogous

o the exanple the Spencer majority used to illustrate a case were

[Heck woul d not apply. See supra pp. 33-34. Plaintiff does not
ile a claimbased on procedure for which a determnation in his
avor would not inply the invalidity of his sentence cal cul ati on;
rather, Plaintiff clains that the wong result was reached
regardi ng the calculation of his sentence. Thus, if we ultimtely
re to decide in his favor on the cal culation issue, our decision
uld necessarily inply the invalidity of the cal cul ation.

Furthernmore, Plaintiff does not fit within any of the exanples
cited by Justice Souter where habeas woul d not be avail able and no
conflict would arise between habeas and § 1983. See supra pp. 31-
32. Plaintiff was not nerely fined. He discovered the alleged
m scal culation within anple tinme to file a habeas acti on.
Plaintiff’s period of incarceration was not so short that a
review ng court could not have reviewed his m scal culation claim
ile he was incarcerat ed.

Finally, Plaintiff does not fit wthin the plain neaning of
he Spencer concurring | anguage which would allow a “convict free
of custody” or a “forner prisoner” to file a 8 1983 based on the
ive Justices’ conclusion that Heck would not apply to these
plaintiffs. See supra p. 32. Here, Plaintiff was a prisoner when
he filed the 8 1983 action now before us.

It is significant that we find Plaintiff would be subject to
he Heck favorable term nation requirenment even if we were to apply
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Justice Souter’s preferred reading of the Heck hol ding as expressed

in his Heck concurrence. At the tine he filed the instant action,
Plaintiff was a “prison inmate[] seeking 8 1983 damages in federal
court for unconstitutional conviction or confinenent [who
herefore] nust satisfy a requirenent anal ogous to the malicious-
prosecution tort’s favorable-term nation requirement.” Heck, 512
U.S. at 500; supra p. 13, p. 32 n.11
This is a case where Plaintiff could have, but did not, file a

habeas action while he was incarcerated. Moreover, based on our
di scussion of the Iimtations and exhaustion requirenents of
habeas, to allowthis § 1983 action - filed while Plaintiff was
still incarcerated and past the limtation period for filing a
habeas action - would underm ne inportant habeas requirenents and

at the Suprenme Court has read to be the clear congressional
intent that issues relating to the validity of a conviction or the
act or duration of confinenent be considered under the specific
habeas statute. See supra pp. 28-29.

Finally, in this case Plaintiff’s record indicates his

amliarity with the court system?!? He has had nunerous arrests

and convictions and has been before the Pennsyl vania Board of

2 Qur research reveals that it is likely Plaintiff filed a 28
U.S.C 8§ 2254 petition in 1993, 93-CV-01787. The petitioner in
hat case was a Christopher Mtchell who was incarcerated at the
Dauphi n County Prison. Piecing togther the records presented in
his action, it seens that Plaintiff was incarcerated in the
Dauphi n County Prison when the above habeas action was fil ed.
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Probation and Parole many tines.?® (See Docs. 1, 16.)

3 Though whether in fact Plaintiff was incarcerated beyond
his maximumtermis not central to our analysis, we note that the
records provided do not indicate that Plaintiff served any nore
ime than he should have. The intertwining of Plaintiff’s many
arrests, paroles and reparoles nakes it difficult to determ ne the
exact start and expiration dates of sone of his sentences.
However, we know two things for certain. First, Plaintiff’'s
i ncarceration did not exceed the total tinme to which he was
sentenced. Plaintiff has received the foll owi ng sentences since
1971: ten to twenty years for second degree nurder in 1971; three
o ten years for delivery of a controlled substance and conspiracy
in 1988; and four to eight years as a result of a February 9, 1993
arrest for two counts of delivery of a controlled substance and
possessi on. These sentences total a maxi mumof thirty-eight years.
herefore, on a straight calculation basis, Plaintiff has received
sent ences for which he could have been incarcerated until 2009.
ile the intricacies of parole, backtime and other sentencing
consi derations possibly could allow an earlier release date, it is
a significant point that Plaintiff has engaged in conduct for which
he coul d have been incarcerated until 2009.
Second, we can say with certainty that fromhis arrest on
February 9, 1993, forward, the record clearly shows Plaintiff had
recei ved sentences under which he would have been lawfully
i ncarcerated until February 9, 2003 - the date of his rel ease.
Plaintiff was arrested on February 9, 1993, for delivery of a
control |l ed substance and conspiracy. At the tine of his arrest, he
s on parole for a 1971 nurder conviction and a 1988 delivery of a
controll ed substance and conspiracy conviction. Plaintiff received
our to eight years for the February 9, 1993 offenses. (See Doc.
16 Ex. C, Cl.) He al so received two years of backtine on the
sent ences for which he was on parole. (See Doc. 1 Ex. j.)
Pl ai ntiff acknow edges that he received these sentences. (See Doc.
16 at 7 7Y 17, 20.)

Pennsyl vani a | aw di ctates that these sentences had to be
served consecutively. The Suprene Court of Pennsylvani a stated
hat 61 P.S. 8§ 331.21a “is quite clear that a parole violator
convi cted and sentenced to prison for another offense nust serve
his or her back tinme and the new sentence in consecutive order.”
Commonweal th of Pennsylvania v. Dorian, 468 A 2d 1091, 1092 (Pa.
1983) (citations omtted). Sentencing Code provisions which enable
a sentencing judge to nake a new sentence concurrent with a
previ ously inposed sentence do not apply in the case of backtinme
or parole violations. 1d.; Patrick v. Comobnweal th of
Pennsyvl ania, 532 A 2d 487, 490 (Pa. Commw. Ct. 1987)(citing
[Dori an, 468 A.2d at 1092). Thus, a sentencing judge is not free to
override the |l egislative mandate that backtinme and the new sentence
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Based on the foregoing discussion, we conclude that the Heck

hol ding applies to a plaintiff who was in prison when he filed a 8
1983 action and who had an opportunity to satisfy the favorable

erm nation requirement before his release. Therefore, we dismss

Plaintiff’s 8 1983 cl ai m because he was incarcerated when he filed
he action and he has not satisfied Heck’'s favorable term nation
requi renent. W cone to this conclusion acknow edgi ng t hat habeas
is foreclosed in this case. However, we find that any readi ng of
[Heck which would allow this 8 1983 action to go forward woul d not
be appropriate given the Suprene Court and Third Crcuit |aw
addressing the intersection of § 1983 and habeas cases. Here the
only reason Plaintiff cannot satisfy Heck’s favorable term nation
requirenent is that (through his own fault) he did not file the
proper action while he was incarcerated. |If the Court were to
allow himto circunvent the Iimtations period and exhaustion
requi renents of habeas because he chose to file the wong action

ile incarcerated, we would be creating a situation where a

must run consecutively.

Applying the law to the facts of this case, Plaintiff’s four
o eight year sentence which he received on the February 9, 1993,
charges and the two year backtinme sentence had to be served
consecutively. Therefore, he could serve up to ten years on these
sentences. Plaintiff served no nore than ten years - he was
arrested on February 9, 1993, and was rel eased on February 9, 2003.
(Plaintiff was out on bail from February 3, 1994, to October 6,
1994. (See Doc. 1 at 1, Ex. CG1.)) Based on these cal cul ati ons,
are confident that Plaintiff did not spend any nore tine in
prison than his sentences called for.
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prisoner could defeat the intent and specific requirenments of
habeas and Heck’s favorable term nation requirenent by waiting to

ile for damages just before his rel ease.

VI |
We conclude that, even if Plaintiff were able to prove all of

his allegations, 8 1983 is not avail able based on the nobot ness of
hi s request for release, the El eventh Arendnent immunity of

Def endants, and the fact that he has not net the favorable-

erm nation requirement of Heck which is necessary to maintain a 8§
1983 action under the circunstances of this case. An appropriate
Order foll ows.

S/ Richard P. Conaboy

RI CHARD P. CONABOY
United States District Judge

DATED: July 22, 2003
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UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

CHRI STOPHER M TCHELL, )
:CVIL ACTION NO. 3: 02-Cv-2219

Plaintiff,
v. . (JUDGE CONABOY)
DEPT. OF CORRECTI ONS; ;(Nhgistrate Judge Snyser)

EFFREY A. BEARD, PH. D, ;
BEN VARNER, Warden; and

LLI AM S. WARD, Chairnman
of the Parol e Board,

Def endant s.

ORDER
AND NOW this 22nd day of July, 2003, for the reasons set
fforth in the acconpanyi ng Menorandum it is hereby ordered that:
1. Def endants’ Mdtion to Dismss, (Doc. 12), is GRANTED

2. The Cerk of Court is directed to close this case.

S/ Richard P. Conaboy

Rl CHARD P. CONABOY
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United States District Judge
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