IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

MARK A. DI ENER, STEPHEN GARI STQ, :
JI M GROVE, PEARL GROVE,
JEFF MAYON, LEE SM TH,
JASON STORMS, SHERI SUCEC, and
JOHN K. YOUNG,

Plaintiffs

Vs. " CVIL ACTION NO. 1:CV-02-0977

STEPHEN R. REED, in his
of ficial capacity as Mayor of
the Gty of Harrisburg,

Def endant

MEMORANDUM

| nt r oducti on.

We are considering Plaintiffs’ request for permanent
injunctive relief. Plaintiffs, a group of street preachers and
protesters, were either arrested or threatened with arrest at
events in the Cty of Harrisburg, Pennsylvania, nostly on charges
of disorderly conduct. They filed a conplaint pursuant to 42
U S.C. 8§ 1983, asserting that their First Amendnent rights had
been viol ated. They naned as defendant, Stephen R Reed, the
Mayor of Harrisburg, in his official capacity. The conplaint
seeks injunctive and declaratory relief and nom nal and
conpensat ory damages.

The conplaint’s First Amendnment clains can be broken

down into two groups. One group alleges that the Harrisburg




pol i ce departnent applies Pennsylvania s disorderly conduct
statute to Plaintiffs as a way of suppressing their First
Amendnent activities. The second group alleges facial and as-
applied challenges to the permt system governing the use of city
parkl and for First Amendnent activities as well as for group
recreational and other purposes.

The part of the case challenging the permt systemis
sonmewhat unusual. Plaintiffs thenselves have never applied for a
permt to use city parkland, and apparently limt their own First
Amendment activity to protesting and preaching at events the city
has permtted others to hold. 1In spite of this, they nmake First
Amendment arguments agai nst the permt systemthat would be
expected to be made by those whose group activity would be subject
to the law. Nonethel ess, under First Amendnent standing |aw, they
are entitled to present these argunents.

The conpl ai nt was acconpani ed by a notion for a
tenporary restraining order (TRO. On July 26, 2002, upon
agreenent of the parties, a TRO was entered.! On August 15, 2002,
a hearing was held on Plaintiff’s notion for a prelimnary

injunction. Followi ng the hearing, the parties agreed that a

! In part, the TRO restrai ned Defendant frominterfering
with Plaintiffs’ activities outside Harrisburg’ s July 2002 Gay
Pride Festival as long as Plaintiffs stayed out of the area
designated for the festival, allowed others to enter or exit the
festival, and acted in a way consistent with Pennsylvania’s
di sorderly conduct statute. The TRO also permtted Defendant to
enforce Pennsylvania law “in a constitutionally perm ssible
manner.”




decision on the nmerits of a permanent injunction could be nade

based on the evidence produced at the hearing.?

1. Backgr ound

A. The Harrisburg Permt System Governing
Use of Public Parkl and.

Harrisburg has a permt systemfor the use of city
par kl and that broadly covers uses for recreational, political or
ot her purposes, codified in nine sections of the Cty of
Harrisburg Codi fi ed Ordi nances at Chapter 10-301, |ocated in 88
10- 301. 20 t hrough 10-301. 26 and 88 10-301.29 and 10-301. 30, as
anmended by O di nance No. 14-2001, signed into |aw on October 24,
2001. Plaintiffs challenge five of these sections. W set forth
the provisions of the chall enged sections as foll ows.

Under section 10-301.21, a person nust apply to the
city’s Director of the Department of Parks and Recreation (the
“Park Director” or “Director”) for a permt. Under section 10-
301. 20(A) (1), groups of twenty or nore persons intending to use
par kl and for public speeches or other purposes nust obtain a

permt.?® Under section 10-301.23(A)(1), a sonewhat overl apping

2 See Fed. R Civ. P. 65(a)(2), which provides that
"[b]efore or after the conmencenent of the hearing of an
application for a prelimnary injunction, the court may order the
trial of the action on the nerits to be advanced and consol i dat ed
with the hearing of the application.”

3 Section 10-301.20(A), captioned “Organization/Fam |y/
Group Park Permt,” provides in subsection (1) as follows, in
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provi si on, any person or group of persons (regardless of the
group’s size) intending to distribute Iiterature or make public
speeches in city parks nmust obtain a permt.*

For a permt application under section 10-301.20(A) (1),
the Park Director nust decide within three business days whet her
to grant or deny it. See 8 10-301.20(A)(2). |If the Director
decides to grant the permt, she is authorized to include “such
reasonabl e conditions as [she] deenis] appropriate . . . .” |If
she denies it, she nust state in witing the reasons for the
denial. 1d.

For a permt application under section 10-301.23(A)(1),
the Park Director nust generally decide within twenty-four hours

of the application whether to grant it. See 8§ 10-301.23(A)(2).

pertinent part:

No person shall engage in, participate in,
aid, formor organize any assenbly or group of
twenty or nore persons, or make any public speeches
in which twenty or nore persons are intended to,
or may be anticipated to, participate or do
participate in, any park and require a reserved
space or will occupy a portion of a park to the
exclusion of others unless a permt therefor has
been obtained fromthe Director :

4 Section 10-301.23(A), captioned “Public Speech and
Literature Distribution Park Permt,” provides in subsection (1)
as follows, in pertinent part:

No person or group of individuals shall engage
in, participate in, aid, formor organi ze the
distribution of literature or nmake any public
speeches within any Cty park unless a permt
t heref or has been obtai ned, without fee,
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If the permt is granted, the Director is authorized to include
“such reasonabl e conditions as [she] deenis] appropriate .
If it is denied, the Director nust state the reasons for the
denial. 1d. For applications submtted under section 10-
301.23(A) (1) before noon on Friday or before noon of a day
precedi ng a holiday, the application will be acted on before the
cl ose of business that day. See § 10-301.23(A)(2).

Under either section, if the permt is denied, there is
a right to appeal to the mayor within tens days, who nust decide
the appeal within five days. See 8§ 10-301.20(A)(2) and 10-
301.23(A)(2). If he does not act, “he is deened to have sustai ned
the appeal and the permt shall be issued.” 1d. The ordinance is
silent about any right to judicial review of a nayoral denial of
an appeal. The Park Director can revoke a permt for violation of
a rule, ordinance, or “for good cause shown.” See § 10-310. 26.

Section 10-301.22 provides the standards for the Park
Director’s issuance of a permt under both section 10-301.20(A) (1)
and section 10-301.23(A)(1). They are also the standards the
Mayor is to use in deciding an appeal. See 88 10-301.20(A)(2) and
10-301.23(A)(2). Under section 10-301.22(A):

The Director shall issue a permt hereunder

after making the follow ng findings:
(A) that the proposed activity or use of

the park will not unreasonably interfere with
or detract fromthe general public enjoynent
of the park;

(B) that the proposed activity and use w ||
not unreasonably interfere with or detract




fromthe pronotion of public health, welfare,

safety and recreation;

(C that the proposed activity or use is
not specifically intended to result in
vi ol ence, crinme or disorderly conduct;

(D) that the proposed activity will not
entail unusual, extraordinary or burdensone
expense to the Gty;

(E) that the facilities desired have not

been reserved for other use at the day and

hour required in the application.

The city also controls the distribution of literature in
certain areas of its parkland. Literature may not be distributed
i n any parkland, including Reservoir Park, Riverfront Park,
Italian Lake, and Gty Island in “those areas for which permts
have been previously issued for a private or public event.” See
section 10.301.29(A) (1), (B), (O, (D(1). Literature may not be
distributed in Reservoir Park, “in those areas occupi ed by the
National Civil War Museum and the fields, |awns, and park areas
adj acent to the Museum and under its control.” See section
10.301.29(A)(2). Literature may not be distributed on City Island
“in those areas occupi ed by | easehol ders and park areas under
| easehol ders (sic) control.” See section 10.301.29(D)(2).

O herwise, literature may be distributed in these and any ot her
areas of the city parks. See section 10.301.29(E)

Section 10-301.30 also regulates leafleting. It
provi des that leafleteers: (1) shall not block the entrance or
exit for any park or commrercial business or any commerci al
activity; and (2) “shall stand on the grass off the wal kways and
shal | keep noving when they are on the wal kways so that they shal
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not bl ock or otherw se inpede public use and enjoynent of the
wal kways . . . ."®

At the injunction hearing, Tina Manoogi an-King, the Park
Director, testified about the city’s admnistration of the permt
system The system provides orderly use of the parkland for the
somre two nmillion people who use the parks annually. (Tr. 112).°
There are “nmultiple activities” . . . occurring . . . alnost
si mul taneously” and they are “coordi nate[d] through the permt
process.” (Tr. 113). Permts are good for one day. (Tr. 116).
The process ensures that permt holders can hold their events
wi t hout disruption and for their exclusive use. (Tr. 135). As
the Park Director testified, permts are even issued for weddi ngs,

and “[i]f you are holding a wedding, you don’t necessarily want

> In pertinent part, section 10-301.30 provides as foll ows:

In no event shall anyone distributing
literature block ingress or egress to any
Park or any commercial business or other
comercial activity. Further, those
distributing literature shall stand on the
grass off the wal kways and shall keep novi ng
when they are on the wal kways so that they wll
not bl ock or otherw se inpede public use and
enjoynent of the wal kways for activities such
as jogging, bicycling, roller blading or any
other activity. “Blocking” shall nean “obstruc-
tion or otherw se hindering a novenent of other
persons or vehicles lawmfully exercising their
rights to utilize the wal kways, driveways, parKking
lots or to have access to any park or any conmer-
cial businesses or activities or other activities
therein.”

6 “Tr.” references are to the hearing transcript (doc. 16).

7




soneone else to conme in and disrupt your wedding.” (Tr. 135).
Permits are granted at the start of the cal endar year, so a line
appears at her office on January 2 for those wishing to secure a
particul ar date, time and location; it is first come, first
served. (Tr. 110-11).

Manoogi an- Ki ng uses the criteria in section 10-301.22 in
i ssuing permts. (Tr. 108-09). No other considerations or
di scretionary factors enter into the decision. (Tr. 110). She
has denied permits in the past but only because the area sought
had al ready been permtted to another group. (Tr. 110). She has
never denied a permt on the basis of the type of group requesting
it or the content of its nessage. (Tr. 122).

She i ssues between 500 and 700 permits a year. (Tr.
112). Sone permits are for group events like the 2001 Gay Pride
Festival (Tr. 117), but if a famly wants to use a pavilion for a
famly event for twenty or nore persons, they nust apply for a
permt. (Tr. 121). The application requests infornmation so that
the city can determ ne the group’s need for sanitation,
electricity, space, traffic control and | aw enforcenent. (Tr.
117, 119, 120).

In addition to short-termpark pernmts, the city |eases
areas in its parks under long-termleases for educational,
recreational and historical purposes. One exanple is the National
Cvil War Museum which the city built in Reservoir Park. The
city has | eased the nmuseum and surrounding grounds for thirty
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years to a nonprofit corporation, called “The National Civil War
Museum ” (Defendant’s exhibit 5; Tr. 154). Under the | ease, the
corporation controls the nuseum and grounds and operates the
museumto preserve Civil War material, culture and sources of
information, to offer the general public educational exhibits and
prograns and to act as a source of research and reference on the
Cvil War era, defined as the period between 1845 and 1870.

(Def endant’ s exhibits 4 and 5).

George E. Hicks, the nmuseumis chief executive officer,
descri bed the nuseumi s grounds, using an architect’s draw ng
(Defendant’s exhibit 7). There is a nenorial wal kway to
commenorate the CGvil War dead, a |arge rectangul ar area for
l'iving-history encanpnents, and a parking lot for 250 cars. (Tr.
153). In addition, there is parking for buses and recreational
vehi cl es and sone 65,000 square feet of Reservoir Park either
| eased, or subject to a license, for the use of the corporation.
(Defendant’ s exhibit 5 at p. 1).

There are also commercial facilities on Gty Island
whi ch are operated under long-term | eases for recreational
pur poses. Manoogi an-King listed themas “the batting cages and
arcade area,” the “water golf area,” a “train station” and “a
carousel ,”"Riverside Village Park,” and the “Harrisburg Senators
Basebal | Stadium” (Tr. 106).

The Park Director testified that the Gty does not allow
persons to distribute literature in areas subject to |ong-term
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| eases or already subject to a permt for another group or
individual. (Tr. 104). For exanple, if “the Gay Pride group”
wanted to distribute literature in an area already permtted to
anot her group for a group baptism the former would be prohibited
fromdoing do. (Tr. 123). |In those circunstances, as she has
done in the past, the Park Director would work with the group
seeking to distribute literature and try to set themup in a

| ocation in close proximty to the permtted group. (Tr. 124).

Plaintiffs have never applied for a permt for use of a
park area. Wen asked if she would deny a permt if Plaintiffs
requested one for an area adjoining an event for gays and | esbi ans
so that Plaintiffs could protest the event, Manoogi an-Ki ng at
first hesitated, and then said she would grant the permt. (Tr.
141- 42) .

The permt holder is given the discretion to decide who
is allowed into the permtted area for |eafleting, handing out
panphl ets “or anything else of that nature.” (Tr. 136). Permt
hol ders “have the right to approve or deny whoever cones in under
their permt. That includes vendors or entertainers. It could
i nvol ve concessions or arts and craft items that people want to
sell. They can deny it for a whole nultitude of reasons.” (Tr.
137). Thus, as the Park Director testified, the permt holder for
a gay-pride event can exclude panphl eteers on the basis of the

contents of their panmphlets. (Tr. 137-38). The protesters nay be
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excluded even if they wanted to attend as nmere spectators. (Tr.
137) .

Persons are not allowed to block the entrances or exits
of long-termleased areas to preserve the right to operate these
busi nesses and the right of custonmers to use them (Tr. 108).
There are alternative areas in Reservoir Park and City Island for
people to pass out literature other than | eased areas, areas that
all ow contact with people entering the | eased areas. (Tr. 106-
07) .

If a person desired a permt under section 10-301.23
(A) (1) after noon on a Friday to distribute literature on a
weekend, there does not appear to be any way to apply for one in
time for it to be granted. The Park Director has twenty-four
hours to grant it, see section 10-301.23(A)(2), and she testified
that city offices are closed on the weekends. (Tr. 143-44).

B. The As-Applied Challenge to the D sorderly
Conduct Citations.

Plaintiffs are street preachers. (Tr. 8, 14). They
preach the Gospel of Jesus Christ in public places to anyone who
will listen. (Tr. 9). Sone |listeners nock but others are
changed. (Tr. 9). As shown below, Plaintiffs also hand out Bible
tracts and display signs expressing their beliefs. Among those
beliefs is their conviction that engagi ng i n honbsexual activity

is nmorally wong.
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Based on their activities, Plaintiffs and their
associ ates have been arrested or threatened with arrest at seven
events in the City of Harrisburg, nostly on charges of disorderly
conduct. Four of these events were for gays and | eshians. W
describe the circunstances of Plaintiffs’ encounters with the
police as follows.

1. The June 9, 2000, Encounter at the
National Cvil War Miseum

Plaintiff Sheri Sucec testified that she was upset after
readi ng that Mayor Reed had signed a proclamation which she
interpreted as announcing the contributions of gay citizens to the
community. (Tr. 12). To protest the proclamation, on the evening
of June 9, 2000, Sucec and plaintiff Jeff Mayon went to the
National G vil War Museum then under construction in Reservoir
Park, a public park in Harrisburg.” (Tr. 41). The city was
hol ding a cerenony at the site of the nuseumat that tinme to honor
the Gvil War dead.

Sucec and Mayon protested by carrying signs which read
“Proof That America Condones Sodomnmy” and “Bl essed |Is the Nation
Whose God is the Lord.” (Tr. 41-42). They testified that they
sang hymns, distributed literature regarding the Mayor’s
procl amati on and spoke with people who were passing by. (Tr. 20).

However, while the cerenony was going on, they sinply watched and

7 Joe Murgie and Bill Miurray were with Sucec and Mayon, but
are not plaintiffs. (Tr. 47).
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listened. (Tr. 20). After the cerenony concl uded, Sucec and
Mayon sai d that the Mayor approached them and “expl oded” after

t hey gave himthe proclamation he had issued. (Tr. 43). Before
then, the Mayor did not seemto understand what they were doing
there. (Tr. 43). The Mayor was angry and, while speaking,
unintentionally spit in the face of one of them (Tr. 14). They
said the Mayor directed themto | eave the park, but as they were
conplying by walking to their car, they were arrested and taken to
city hall. (Tr. 43-44).

Contrasting testinony was of fered by George Hi cks, the
museunmi s chi ef executive officer, who testified that after the
cerenony concl uded, Sucec and Mayon “were novi ng towards the
podi um area up agai nst where the building was | ocated and shouti ng
and protesting and saying all kinds of things.” (Tr. 157). Hicks
told his wife to “get to the car, get out of here now” (Tr.

158). Sucec kept noving toward hi mand Mayon toward the Mayor.
(Tr. 159-60). As Sucec noved cl oser, she was “shouting religious
t hi ngs,” “harangui ng and shouting in [his] face [until] she was
literally within armis length.” (Tr. 159-60). Police officers
and park rangers were called to the area. (Tr. 164).

Park ranger Thonmas McDowel | testified that after the
cerenmony, the Mayor had asked Sucec and Mayon to “pl ease | eave.”
(Tr. 176). MDowell testified that Sucec was very |oud and

telling the Mayor he was killing people. (Tr. 176-77). The Mayor
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backed away and they kept comng forward. (Tr. 177). MDowel |
was concerned for the Mayor’'s safety. (Tr. 177).

According to Mayon, the four persons there that night
were charged with disorderly conduct under 18 Pa. C. S. § 5503.
(Tr. 43). Mayon’s and Sucec’s citations indicate they were
charged under section 5503(a)(1).® However, neither the Mayor nor
the police officers (except for a corporal) attended the hearing.
(Tr. 44). Plaintiffs were found not guilty by the district
justice. (Tr. 16). According to Plaintiffs’ conplaint, the
charges were disni ssed because the Mayor was not present at the
hearing. (Tr. 34).

2. The July 29, 2000, Encounter at
Gay Pride Day in Harrisburg.

The Harrisburg Gay Pride Day was held on July 29, 2000.
(Tr. 11). Plaintiffs Stephen Garisto and Sheri Sucec were
present, but outside the boundaries of the event. Garisto
testified that he was evangeli zi ng, passing out tracts and talking
to passersby. (Tr. 89). He also said he attenpted to enter the
event but was denied admi ssion. (Tr. 89). Harrisburg police

of ficer Tanya Taylor cited himfor disorderly conduct under 18 Pa.

8 Section 5503(a)(1l) provides that a “person is guilty of
di sorderly conduct if, with intent to cause public inconvenience,
annoyance or alarm or recklessly creating a risk thereof, he (1)
engages in fighting or threatening, or in violent or tunultuous
behavi or ”
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C.S. 8 5503(a)(2) and (4).° The citation appears to charge him
with attenpting to push pass the officer into the event despite
repeated warnings not to do so. (Plaintiffs’ exhibit 4).
According to him she told himhe could not be there, preaching
and passing out tracts, and that he had to be 500 feet fromthe
event . 10

Manoogi an-King, the Park Director, testified that she
observed Garisto “screaming his beliefs and spewing his rhetoric”
t hrough a negaphone. (Tr. 127). She also testified that she saw
himgrab a person by the armand waive a Bible in that person’s
face, again “spewing his rhetoric.” (Tr. 127). Garisto invaded
her “personal space” as well, about a foot from her face,
scream ng that she was “destroying the noral fibre of Harrisburg”
by allowing the event to take place. (Tr. 127-28). According to

her, Garisto was “out of control running around, screanm ng and

° Sections 5503(a)(2) and (4) provide, respectively, that a
“person is guilty of disorderly conduct if, with intent to cause
publ i c inconveni ence, annoyance or alarm or recklessly creating a
risk thereof, he . . . (2) nmakes unreasonabl e noise” or “(4)
creates a hazardous or physically offensive condition by any act
that serves no legitimte purpose of the actor.”

10 Sheri Sucec videotaped Garisto’s arrest. On the portion
of the videotape Plaintiffs played during the hearing, Oficer
Tayl or advises Garisto that he nust nove 500 feet back fromthe
area. (Tr. 139). Harrisburg Police Chief Charles Kellar
testified that there was no city ordi nance or police order which
required Garisto to be 500 feet back fromthe Gay Pride Festival
on July 29, 2000. (Tr. 222). Both Manoogi an-Ki ng and Kel | ar
testified that the 500-foot rule applies only to itinerant street
vendors. (Tr. 138, 222).
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yelling,” (Tr. 128), although she said she never had a probl em
with the words he was using, just his conduct. (Tr. 128).

The Director also said she saw Garisto and ot hers
attenpt to block the street entrance to the event. (Tr. 129).
When the police advised the group not to block the area, the group
would return to the sidewal ks or a traffic island, (Tr. 129), but
after the officers turned their backs, Garisto and others “woul d
step back onto the street alnost in a manner that was taunting to
the Police.” (Tr. 129).

Garisto felt that his First Amendnent rights were
vi ol at ed when the police told himhe could not preach or pass out
tracts while standing in the street. (Tr. 90). No police officer
told hi mwhy he was being cited. The charge was di sm ssed at the
hearing; no officer appeared. (Tr. 90).

3. The Cctober 7, 2000, Encounter at the
Harri sburg Gayt ober Fest.

Plaintiffs Sheri Sucec and John Young attended the
Gayt ober event on Cctober 7, 2000, around the area of Third and
North Streets in Harrisburg. (Tr. 19, 201). At the hearing,
Plaintiffs played an edited videotape of their preaching and
interacting with police officers. (Tr. 11). Sucec testified that
the roads were bl ocked by barricades for the event. (Tr. 11).
Sucec al so stated that she assuned the organi zers of the Gaytober
event had a permt because the streets were closed to vehicul ar
traffic. (Tr. 19).
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Harri sburg police officer Brenda Hol nmes testified that
she was on duty at this event. (Tr. 200). Holnes stated that the
Gayt ober organi zers had a permt and that all vendors inside the
event were charged a fee to operate their booths. (Tr. 201).

Hol mes observed plaintiff Young with a handhel d tape recorder

whi ch he put “in front of people’ s nouths, like two or three
inches fromtheir face.” (Tr. 202). She also observed Sucec and
Young vi deot api ng people. Throughout the day of the event, Hol nes
repeatedly warned the plaintiffs to cease this behavior. (Tr.
203). The organi zers of the event conpl ai ned about the behavi or
and wanted it stopped. (Tr. 203). At first, Holnmes permtted
Young to pass out literature within the festival, but then she
prohibited it because the organi zers conpl ained that vendors had
paid a fee for spots inside the festival and Young had not. (Tr.
205) .

Hol mes warned the plaintiffs to stop putting the tape
recorder in people's faces and to stop distributing brochures
inside the event. (Tr. 205). She testified that Young refused.
(Tr. 205). After nunerous warnings, he was arrested and charged
wi th disturbing the peace, a violation of a Harrisburg city
ordi nance. (Tr. 206).

A hearing was held before a district justice where event
organi zers testified against Young. The district justice found

himguilty. (Tr. 207). According to Sheri Sucec, the district

17




justice said that the guilty verdict was based on Young’ s having
put the tape recorder into people’ s faces. (Tr. 33).
4. The February 8, 2001, Encounter at the

Pri vate Opening of the National G vil War
Museum

On February 8, 2001, an event was held at the National
Cvil War Museum by invitation only. (Tr. 165). It was a private
celebration for a group of people, before the nuseunm s official
openi ng, such as contractors, friends and supporters. (Tr. 165).
Plaintiffs Sheri and M chael Sucec, not knowing it was a private
event, appeared at the nuseumuninvited. (Tr. 72). After being
told they had to | eave, they drove down to the entrance to
Reservoir Park and stood in the park near the street. (Tr. 72).
They did not preach but M chael Sucec held his Bible up and Sher
Sucec di splayed a sign that read “Blessed Is the Nati on Wose God
is the Lord.”

According to Harrisburg Police Oficer Steven Novacek,
Reservoir Park was closed to the public because of the invitation-
only event, (Tr. 186), as well as for security reasons. (Tr.
184). He testified that he therefore asked Sheri Sucec to | eave
t he park, perhaps telling her that she could stand on the nearby
street. (Tr. 187). According to Mchael Sucec, Novacek
threatened to arrest themif they did not leave. (Tr. 74). At

that point, the Sucecs left the park. (Tr. 74).
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5. The February 12, 2001, Encounter at the
Public Opening of the National G vil War
Museum

The G vil War Museum had its grand openi ng on February
12, 2001. The event was open to the public. (Tr. 166-67).
M chael and Sheri Sucec drove to the nmuseum and parked there.
Sheri Sucec held up her sign reading “Blessed |Is the Nation Wose
God is the Lord.” They offered tracts to people, and M chael
Sucec started to preach. (Tr. 74). According to M chael Sucec,
museum di rector Hicks told themto | eave because he had a permt,
and they were not allowed to be there. (Tr. 75). According to
Hi cks, Sheri Sucec then approached the invited guests, asking them
in a sonewhat threatening voice if they had a permt to be there.
(Tr. 168). The Sucecs left w thout being charged; in their words,
they were “escorted” to their vehicle. (Tr. 75).

6. The July 28, 2001, Encounter at Gay Pride
Day in Harrisburg.

A Gay Pride Day was held in Harrisburg on July 28, 2001.
The event was held in Harrisburg’'s R verfront Park. Plaintiff
Jason Storns testified that their group was preaching across the
street fromthe park on the sidewalk. (Tr. 56). Storns testified
that they began to preach only wwth their voices and | ater they
used a negaphone. (Tr. 57). Along with preaching, they displayed
signs and sang hymms. (Tr. 57).

Stornms stated that plaintiff Mark D ener was playing a
snare drum periodically during the day. (Tr. 58). Then D ener
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was arrested without warning. (Tr. 58). Then Lee Smith, another
of their group, was arrested, and then Storns. Storns was charged
wi th disorderly conduct for using a nmegaphone. (Tr. 59).
According to Storns, he and Smth were both found guilty that

ni ght and fined $141 each. He paid the fine but for sonme unknown
reason it was later returned to him (Tr. 60, 61). Smth
appeared for a later court date, but the charges against himwere
di sm ssed when no one appeared to prosecute the case. (Tr. 61).

Harri sburg Police Sergeant Ellis Roy was the officer in
charge during the festival and reported for duty at 11:00 a. m
(Tr. 210). He testified that things went well with the protesters
for nost of the day. (Tr. 211). However, around three-thirty or
four in the afternoon, there was a “breakdown.” (Tr. 211).

I nstead of generalized protest, the street preachers began to use
t he negaphone to direct comrents at particular individuals at the
festival. (Tr. 212). Sgt. Roy did not want a fight to break out
bet ween the protesters and those being singled out over the
megaphone. (Tr. 212).

Roy al so stated that the police received a conplaint
about the drum beating froma resident of a building near where
the protesters were preaching. (Tr. 213). Roy informed D ener
that he could no | onger use the drum because the police had
received a conplaint. (Tr. 213). Roy testified that Diener told
himthat the conplaint was probably about the music com ng from
the festival. (Tr. 213). Roy replied that the festival had a
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permt for the nmusic and the conplaint was specifically about the
drum beating. (Tr. 213). Roy warned Diener several tinmes to stop
beating the drumand felt that they “had a neeting of the m nds.”
(Tr. 215). But Diener continued to beat the drum and Roy charged
himwi th disorderly conduct under 18 Pa. C. S. § 5503(a)(4).%

(Tr. 215-16). The citation refers to the use of the snare drum
(Plaintiffs’ exhibit 5).

Roy also testified that while Diener was being arrested,
two other protesters began to yell at the officers through the
megaphone. (Tr. 216). These individuals (undoubtedly Stornms and
Smth) were arrested and charged with disorderly conduct. (Tr.
216-17).

7. The July 27, 2002, Encounter at Gay Pride
Day in Harrisburg.

Several of the plaintiffs attended the Gay Pride
Festival on July 27, 2002, to preach and protest. Plaintiff
Gari sto observed people “being prohibited from speaki ng and
preachi ng” at that event. (Tr. 91). Plaintiff Sheri Sucec saw a
man reading fromthe Bible in a nornmal tone of voice outside the
entrance of the event, but three police officers told himhe had

to go to the street or across the street. (Tr. 19).

11 Section 5503(a)(4) involves the “creat[ion of] a
hazardous or physically offensive condition by any act that serves
no legitimate purpose of the actor.”
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In contrast, Jennifer Ellis, a volunteer worker at the
event, testified that she observed several of the protesters
“shouting and heckling people, harassing people, getting in
peopl e’ s faces and sayi ng derogatory comments, calling people
names, causing a great deal of disruption and maki ng so nuch noi se
that at tines it was interfering with the perforners on the

stage.” (Tr. 192).

[11. Applicable Law

A. | njunctive Relief.

Per manent injunctive relief can be granted if the
followng three conditions are satisfied:

First, the plaintiff nust denonstrate that the

court’s exercise of equity jurisdiction is

proper. Second, the plaintiff nust actually

succeed on the nerits of [his or her] clains.

Third, the plaintiff nust show that the

bal ance of equities tips in favor of

injunctive relief.
Roe v. Operation Rescue, 919 F.2d 857, 867 n.8 (3d G r. 1990)
(quoting Northeast Wnen's Center, Inc. v. MMnagle, 665 F. Supp.
1147, 1152-53 (E.D. Pa. 1987)). The first condition has three
subparts: “(1) [there is] no adequate | egal renedy; (2) the
threatened injury is real, not inmagined; and (3) no equitable
defenses exist.” Roe, 919 F.2d at 867 n.8 (citing Northeast

Wnen's Center, 665 F. Supp. at 1153).
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B. Fi rst Anendnent Law.

The First Amendnent protects speech and ot her expressive
activity in public places, or “governnent fora,” and the degree of
protection depends upon the type of forumat issue. See Kreinmer
v. Bureau of Police, 958 F.2d 1242, 1255-56 (3d Cir. 1992). The
Suprene Court has identified three types of fora. See Arkansas
Educ. Tel evision Conmn v. Forbes, 523 U S. 666, 677, 118 S.Ct.
1633, 1641, 140 L.Ed.2d 875, 886 (1998). First, there are
traditional public fora, the streets, parks and public sidewal ks
| ong consi dered as places for public assenbly and the
comuni cation of ideas. Kreinmer, 958 F.2d at 1261. Second, there
are designated public fora, areas the governnent has specified for
First Amendnent activities. Included in this group are “limted
public fora,” property designated by the governnent for the
exerci se of sone forns of First Amendnent activity, but not all
Id. Third, there are nonpublic fora, places “which are not ‘' by
tradition or designation [fora] for public communication . . . .~
Id. at 1255-56 (brackets in original) (quoted case omtted). !

The third group is the governnment equival ent of private property.
Id. at 1256.

For traditional fora and designated fora, governnent

regul ati on of First Amendnent activities is subject to higher

judicial scrutiny than regulation in nonpublic fora. 1d. 1In

2 And sonetines governnent property is not a forumat all.
ld. at 678, 118 S.Ct. at 1641, 140 L.Ed.2d at 887.
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these fora, regulation of First Amendnent activity is
constitutional if three conditions are net. First, the regulation
nmust be content-neutral, that is, “justified without reference to
the content of the regul ated speech.” Ward v. Rock Agai nst

Raci sm 491 U.S. 781, 791, 109 S. Ct. 2746, 2753, 105 L.Ed.2d 661
675 (1989) (quoted case omtted). Second, it nust be “narrowy
tailored to serve a significant governnmental interest.” 1Id., 109
S.C. at 2753, 105 L.Ed.2d at 675 (quoted case omtted). Third,
it nust “leave open anple alternative channels for conmuni cation
of the information.” 1Id., 109 S.C. at 2753, 105 L.Ed.2d at 675
(quoted case and other citations omtted).

The sane standard applies to regulation in the subset of
designated public fora known as limted public fora for First
Amendnent activities either permitted in that fora or consistent
with permtted activities. Kreinmer, supra, 958 F.2d at 1262.

O herw se, regulation of First Amendnent activities inlimted
public fora and nonpublic fora need only be reasonabl e and not an
effort to suppress comuni cation based on the speaker’s view 1|d.
at 1256, 1262; see al so Hotel Enpl oyees & Restaurant Enpl oyees
Union v. City of New York Dep’'t of Parks & Recreation

_ F3d__, __, 2002 W 31545301 at *13 (2d G r. 2002)
(reasonabl eness standard applies to both limted public forum and

nonpublic forum.
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| V. Di scussi on

A. The First Anendnent Chall enge to the
Harri sburg Pernit System

Initially, we conclude that Plaintiffs have satisfied
the first requirenent for permanent injunctive relief. Qur
exercise of equity jurisdiction is proper here because, taking the
criteria from Roe, supra, in reverse order, Defendant presents no
equi tabl e defenses, the threatened injury is real for First
Anendnent purposes, ®® and, nobst inportantly, there is no adequate
| egal renmedy since the loss of First Anendnent freedons, even for
a mnimal period of tine, constitutes irreparable injury, see
Swart zwel der v. McNeilly, 297 F.3d 228, 241 (3d G r. 2002); Hohe
v. Casey, 868 F.2d 69, 72 (3d Cir. 1989), and unconstitutional
suppressi on of speech represents such an injury. See Donbrowski
v. Pfister, 380 U S. 479, 485-86, 85 S.Ct. 1116, 1120, 14 L.Ed.2d
22, 28 (1965); Hohe, 868 F.2d at 73.

W turn now to the nerits of the First Amendnent cl ains.
W note that Plaintiff’s challenge is phrased and argued sinply as
one agai nst the “Ordi nance” in general, not to individua
provi sions or to provisions that are necessarily related for the
pur pose of the permt system W reject this shotgun approach and

will exami ne the provisions individually for the constitutiona

BWhile Plaintiffs have never applied for a permt under
sections 10-301.20(A) (1) and 10-301.23(A) (1), the law of standing
for First Amendnent cases, as discussed below in note 16,
aut horizes themto pursue these clains.
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chal l enge, along with others that are necessarily related. See
Gannett Satellite Info. Network, Inc. v. Berger, 894 F. 2d 61, 66
(3d Cr. 1990)(a First Amendnent chall enge that “confl ates four
di stinct regulatory elenents into an anor phous whol e .

needl essly obscures the first anendnent issues” and the court
woul d i nstead “subject each conponent . . . to independent

constitutional scrutiny.”).?

4 W note in passing a defense argunent concerning the
forumstatus of permitted areas. Defendant contends that when the
city grants a permt, the permtted area becones either a limted
public forumor a nonpublic forumsince the permt in effect
designates the area for a specific use or for alimted class of
people. Qur resolution of this case does not require us to
address this argunment. However, we disagree with it, believing
the Mayor’s reliance on Heffron v. International Soc’y for Krishna
Consci ousness, Inc., 452 U S. 640, 101 S.C. 2559, 69 L. Ed.2d 298
(1981), to support it is msplaced and that the city cannot
transforma traditional public foruminto a limted public forum
sinply by issuing a short-termpermt. See Schwitzgebel v. City
of Strongsville, 898 F. Supp. 1208, 1216 (N.D. Ohio 1995) (“so
sinple an exercise as the granting of a permt” should not allow
the governnent, in effect, to suspend the exi stence, even
tenporarily, of so inportant a forumfor First Anendnent rights as
the traditional public forum.

Qur conclusion al so applies to Defendant’s unel abor at ed
position that a permt transforns the city’'s parkland into a
nonpublic forum W also add that we see no benefit to Defendant
if a permtted area was considered to be a limted public forum
since Plaintiff’s activities would be consistent with other
aut hori zed First Amendnent activities and hence the city’s rules
woul d be subject to the sane scrutiny as if a traditional public
forumwas involved. See Kreiner, supra, 958 F.2d at 1262.
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1. Plaintiffs’ Challenge to Section 10-301.22's
Standards For Granting a Permt and to the
Supposed Absence of Essential Procedural
Saf equards for Review of the Park Director’s
Deci si on.

Plaintiffs nake a facial challenge to the standards in
section 10-301.22 (“section 22") that govern the Park Director’s
grant of a permt under section 10-301.20(A)(1)(“section
20(A)(1)"), the provision applying to groups of twenty or nore
persons who want to use city parks.' They also nake a facia
chal l enge to the absence, as they viewit, of essential procedure

saf eguards for review of her decision.?®

15 Section 22's standards also apply to the grant of a
permt under section 10-301.23(A)(1), the provision applying to
any person or group who want to distribute literature or make
speeches in the parks.

' These are facial challenges because Plaintiffs have never
applied for a permit to use the city parks (and i ndeed appear not
inclined to do so since their own activities seemto consi st
solely of protesting at events held by others). Nonethel ess,
Plaintiffs have standing to chall enge these provisions because of
the First Amendnent exception to the normal rule of standing that
allows a person to challenge a law that allegedly vests overly
broad authority in a governnent official to |icense First
Amendnent activities, whether or not her own activities would be
illegal under a properly drawn statute or whether she had applied
for a license. See City of Lakewood v. Plain Deal er Publ’g Co.,
486 U.S. 750, 755-56, 108 S.Ct. 2138, 2143, 100 L.Ed.2d 771, 781-
82 (1988); Gannett Satellite Info. Network, supra, 894 F.2d at 65-
66 (“for overbroad statutes affecting speech . . . it is necessary
to allow facial challenges . . . irrespective of the plaintiff’s
particular injury.”). Although Plaintiffs may not succeed on the
nerits, the Suprenme Court’s two-part test for allowing a facial
challenge is satisfied here. See United States v. Kalb, 234 F.3d
827, 834 (3d Cir. 2000) (quoting Cty of Lakewood, supra, 486 U.S.
at 759, 108 S.Ct. at 2138, 100 L.Ed.2d at 784).
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Specifically, Plaintiffs argue that under Shuttlesworth
v. City of Birm ngham 394 U.S. 147, 89 S.C. 935, 22 L.Ed.2d 162
(1969), section 22 confers too nuch discretion on the Park
Director in deciding whether to grant a permt. Additionally,
they maintain there is no provision for pronpt judicial review as
requi red by Thomas v. Chicago Park District, 534 U S. 316, 122
S.C. 775, 151 L.Ed.2d 783 (2002), and FWPBS, Inc. v. Gty of
Dal | as, 493 U. S. 215, 110 S.C. 596, 107 L.Ed.2d 603 (1990).
| ndeed, they argue there is no provision at all for judicial
revi ew.

As noted, sections 20(A)(1) and 23(A)(1) require a
permt fromthe Park Director. |In deciding whether to grant
either kind of permt, the Park Director nust use criteria set
forth in section 22. The criteria are that the proposed activity
or use: “wll not unreasonably interfere with or detract fromthe
general public enjoynment of the park”; “wll not unreasonably
interfere with or detract fromthe pronotion of public health,
wel fare, safety and recreation”; nust “not [be] specifically
intended to result in violence, crinme or disorderly conduct”; and
“Wll not entail unusual, extraordinary or burdensone expense to
the Gty.” See section 22, subsections (A, (B), (O, and (D).
Subsection (E) also requires that “the facilities desired have not
been reserved for other use at the day and hour required in the

application.”
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If the Director decides to grant the permt, she is
aut hori zed to include “such reasonabl e conditions as [she] deenis]
appropriate. See section 20(A)(2). |If she denies it, she nust
state in witing the reasons for the denial. 1d. If the permt
I s deni ed, an appeal can be made within tens days to the Mayor,
who nust decide the appeal within five days. |If the Mayor does
not act within that time frane, he is “deened to have sustai ned
the appeal, and the permt shall be issued.” Id.

Plaintiffs’ argunent is that even though section
20(A) (1) nmay be content-neutral, the factors set forth in section
22 that the Park Director is to use in deciding to grant a permt
are so broadly worded that the Director can deny a permt based on
the content of the applicant’s speech. While acknow edgi ng that
sone subsections are specific enough, |ike subsections (C) and
(E),Y Plaintiffs maintain that others are too broad, particularly
pointing to subsection (A).!® They assert that under
Shuttl esworth, supra, section 22 thus violates the First
Anmendnent .

This aspect of Plaintiffs’ case is controlled by Thonas

v. Chicago Park District, 534 U S. 316, 122 S.C. 775, 151 L.Ed.2d

7 Subsection (D) would also fall into this category of
bei ng specific enough. It requires that the activity “not entai
unusual , extraordi nary or burdensonme expense to the Cty.”

8 Al though not nentioned by Plaintiff, subsection (B) would
appear to be subject to the same argunent. It requires that the
activity “not unreasonably interfere with or detract fromthe
pronotion of public health, welfare, safety and recreation.”
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783 (2002). In Thomas, the Supreme Court noted that even a
content-neutral regulation could violate the Constitution if the
deci si on-maker had such broad discretion that the decision could
be based on the content of the nessage. The Court has thus

requi red adequate standards to gui de the decision-nmaker along with
“effective judicial review” 1d. at 323, 122 S.C. at 780, 151

L. Ed.2d at 791 (citing N enotko v. Maryland, 340 U. S. 268, 71
S.Ct. 325, 95 L.Ed. 267 (1951)).

Unfortunately for Plaintiffs, however, Thomas uphel d
criteria substantively simlar to those in section 22. That case
dealt with Chicago’'s permt systemfor the use of its parks.

Chi cago’ s system had a nunber of criteria for the issuance of a
permt, sone specific |ike subsections (C, (D), and (E)'® but at
| east one simlar in scope to subsection (B) and arguably just as
subject to as loose an interpretation as subsection (A).?°
Nonet hel ess, the Court rejected the argunent that the criteria

wer e not specific enough.

9 For exanple, one criterion was whether a permt for the
sane tinme and place was al ready pendi ng; another was whet her the
appl i cant had danaged park property in the past and had not paid
for the danage. Thomas, 534 U.S. at 318 n.1, 122 S.C. at 777
n.1, 151 L.Ed.2d at 788 n. 1.

20 That one was whether “the use or activity . . . would
present an unreasonabl e danger to the health or safety of the
applicant, or other users of the park, of Park District Enployees
or of the public.” Thomas, 534 U S. at 318 n.1, 122 S.C. at 777
n.1, 151 L.Ed.2d at 788 n. 1.
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In doing so, the Court also relied on three other
factors. First, the permt systeminposed a deadline to process a
permt application (a maxi mum of twenty-eight days, an original
period of fourteen days and a fourteen-day extension). 1|d. at
318, 324, 122 S.Ct. at 777, 780, 151 L.Ed.2d at 788, 792. Second,
any permt denial had to be in witing specifying the reasons for
the denial. 1d. at 319, 324, 122 S.C. at 778, 781, 151 L.Ed. 2d
at 788-89, 792. Third, review was available, first by appeal to
t he General Superintendent of the Park District and then in the
courts by way of Illinois’ common |law wit of certiorari, citing
Norton v. Nichol son, 543 N E 2d 1053 (Ill. App. 1989). 1d. at
319, 324, 122 S.Ct. at 778, 781, 151 L.Ed.2d at 789, 792.

These additional factors are also satisfied in this
case. Under section 20(a)(2), the Park Director has a deadline to
deci de a section 20(A)(1) permt application, three business days.
Under the sane section, she nust give witten reasons for any
denial. Further, review of her decision is available fromthe
Mayor under section 20(A)(2). And then fromthe Mayor judici al
review is available by way of 2 Pa. CS. 8§ 752 and 42 Pa. C S. 8§
933(a)(2).

Plaintiffs deny that judicial reviewis avail able, but
the statutory provisions we just cited establish the contrary. In
pertinent part, 2 Pa. C.S. 8 752 provides, that “[a]ny person
aggri eved by an adjudication of a local agency . . . shall have
the right to appeal . . . to the court vested with jurisdiction of
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such appeals,” as provided in Title 42. In turn, 42 Pa. C.S. 8§
933(a)(2) provides that the courts of common pleas shall have
jurisdiction of appeals under section 752.2' Tracking through the
definitions provided in 2 Pa. C.S. 8§ 101 |eads to the conclusion
that for the purpose of section 752 the Mayor is a “local agency”
and his decision on any permt application is an “adjudi cation.”??
Plaintiffs have al so argued that the First Anendnent
requires “pronpt” judicial review and that pronpt judicial review
is not available here. 1In support of this argunent, they rely on
Thomas, and FWPBS, Inc., supra. Their reliance is msplaced. As

noted in New Engl and Regi onal Council of Carpenters v. Kinton, 284

2L |In pertinent part, 42 Pa. C.S. 8§ 933(a)(2) provides as
fol | ows:

(a) General rule. . . . each court of
comon pl eas shall have jurisdiction of
appeals fromfinal orders of governnent
agencies in the follow ng cases:

(2) Appeal s from governnment agenci es,
except Commonweal t h agenci es, under Subchapter
B of Chapter 7 of Title 2 (relating to
judicial review of |ocal agency action) or
ot herw se.

22 |n pertinent part, section 101 defines a “local agency”
as including a “government agency,” which is defined, in part, as
“any political subdivision” of the state “or any officer . . . of
any such political subdivision . . .” In pertinent part,
section 101 broadly defines an “adjudication” as “[a]ny final
order, decree, decision, determ nation or ruling by an agency
af fecting personal or property rights, privileges, immunities,
duties, liabilities or obligations of any or all of the parties to
the proceeding in which the adjudication is made.”
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F.3d 9, 21 (1st GCir. 2002), the requirenent of pronpt judicia
review originated in Freedman v. Maryland, 380 U S. 51, 85 S.
734, 13 L.Ed.2d 649 (1965), a case dealing with content-based
regul ation of the display of notion pictures. FWPBS, Inc. also
dealt with a content-based regul ation, of sexually oriented

busi nesses. I n Thomas, the Suprene Court decided that a content-
neutral regulation, like the one at issue here, did not have to
conply with Freedman’s procedural requirenment of pronpt judicial
review. 534 U S at 325, 122 S.C. at 781, 151 L.Ed.2d at 793;
see al so New Engl and Regi onal Council, supra, 284 F.3d at 21.

In regard to the rel evance of Shuttlesworth, supra, to
this case, it does provide Plaintiffs with sone faint support. In
Shuttl esworth, the Suprene Court held that an ordi nance that
granted a city commi ssion the authority to deny a parade pernit on
the grounds of “the public welfare, peace, safety, health,
decency, good order, norals or conveni ence” placed too much
di scretion in the comm ssion to withhold a permt based on its
menbers’ personal preferences. 394 U S. at 150-51, 89 S.Ct. at
938-39, 22 L.Ed.2d at 167. This standard does seemto have the
sanme breadth as two of the criteria in the Harrisburg ordi nance?
and one in the Chicago system? However, Shuttlesworth is

di sti ngui shabl e from Thomas because in Shuttlesworth the deci si on-

23 Subsections (A) and (B) of section 22, quoted in Part
1. A above.

24 See note 20.
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maker did not have to put into witing the reasons for any deni al
and there was no right of appeal to a higher nunicipal authority
or to a court, factors the Court found inportant to the
constitutional validity of the ordinance at issue in Thonas.
Si nce, as discussed above, those factors are present here, we
conclude that the grounds in section 22 do not “leave the decision
to the whimof the adm nistrator,” Thomas, 534 U. S. 324, 122 S. C
at 781, 151 L.Ed.2d at 792 (citing Forsyth County v. Nationali st
Moverent, 505 U.S. 123, 133, 112 S. C. 2395, 2403, 120 L.Ed.2d
101, 113 (1992)), a concern of the Court in Thomas.

2. The Challenge to Those Provisions Al ow ng

the Exclusion of Individuals From Pernitted
Areas of the Parks.

Section 10.301.29 in subsections (A (1), (B), (O
(D)(1), and (E) directly control First Anendnent activities in
areas of the city' s parks “for which permts have been previously
issued for a private or public event” by prohibiting the
distribution of literature in those areas while the permtted
activity is going on. Section 20(A)(1) inplies that it too
prohibits literature distribution (and other First Amendnent
activities as well) in areas that have been permtted.? 1In any

event, Park Director Manoogi an-King stated that the city applies

2> Section 20(A)(1)’'s | anguage speaks of groups that
“require a reserved space or MA|| occupy a portion of a park to
t he exclusion of others .
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its permit systemto exclude individuals fromthe pernmtted areas
when the permt holders request it.

Plaintiffs’ first challenge to these provisions is
facial. W first decide (and it is not really disputed on the
facial challenge), that these provisions are content-neutral.

Al t hough Defendant did not explicitly set forth the reason for
[imting entry into the permitted areas to those with the permt
hol der’ s consent, the Park Director gave the obvious one; it
ensures that permt holders can hold their events wthout

di sruption and for their exclusive use. Since this justification
is without reference to the content of the regul ated First
Amendnent activities, it is content-neutral. Ward, supra, 491

U S at 791, 109 S.Ct. at 2753, 105 L.Ed.2d at 675.

Plaintiffs next argue that the exclusion provisions fai
the second part of the test because they are not narrowy tailored
to serve a significant governnmental interest, id., 109 S.C. at
2753, 105 L.Ed.2d at 675. In Plaintiffs’ view, the facial defect
in the permt systemis that it allows a permit holder to stage an
event open to the general public but to preclude sone individuals
fromentering the event on the basis of the content of their
speech even though the excluded individuals’ First Anendnent
activities would not interfere with the event and would be the
same type of First Amendnent activities being conducted by those
who were allowed entry. Plaintiffs represent that they have no
interest in renting a booth at an event to dissenmnate their
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i deas, but they do believe that the exclusion provisions prohibit
“much nore speech than needed” (doc. 23, Plaintiffs’ brief, filed
August 29, 2002, at p. 21) when it precludes themfromentering an
event and merely engaging in conversation as others woul d. ?®

We exanmine this facial challenge in light of the Park
Director’s interpretation and application of these sections. See
Forsyth County v. The Nationalist Mvenent, 505 U S. 123, 131, 112
S.Ct. 2395, 2402, 120 L.Ed.2d 101, 111-12 (1992)(“In evaluating
respondent’ s facial challenge, we nust consider the county’s
authoritative constructions of the ordinance, including its own
i npl ementation and interpretation of it.”)(citing Ward, supra, and
other cases). The Park Director testified that persons are
excluded frompermtted areas when the permt hol der requests it,
SO we exam ne these provisions in that context, where the private
parti es who have the permt control who can enter the permtted
area, and the police enforce that control by arresting or citing
t hose who do not conply. [Indeed, even though Plaintiffs speak
about the “Ordi nance” excluding themfrompermtted areas, their

real conplaint is about how the city has applied the exclusion

2% |n making this argurment, Plaintiffs recognize that a
permt system serves valid governnental interests in preventing
scheduling conflicts for park uses, and in providing city
services, such as police protection, electricity, and trash
removal , (doc. 23, p. 20,), but assert that the exclusion
provi sions go beyond these interests, so that Defendant’s reliance
on themis irrel evant.
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sections to enforce the permt holder’s decision on who can enter
the permtted area.?

Once Plaintiffs’ claimon the exclusion provisions is
accurately seen as one based on the decision of event organizers
to exclude them Plaintiffs’ claimnust fail, not because the
three-part test is not satisfied here, but because the organizer’s
conduct is not state action under section 1983, even if the city
aut hori zed the exclusionary conduct, assisted it by citations and
ot her enforcenent actions by its police, and retained ultinate
control over the permtted areas by the power to revoke a permt
under section 10-301. 26.

In United Auto Workers v. Gaston Festivals, Inc., 43
F.3d 902, 910 (4th G r. 1995), the defendant, Gaston Festivals,
had a permit from Gastonia, North Carolina, to conduct a one-day
festival in the downtown, covering public streets and sidewal ks
(as well as sone private property). Although the city retained
ultimate authority over the permtted public areas, id. at 909,
implicit in the grant of the permt was conferral of authority on
the defendant to determ ne who could enter the permtted area and

on what conditions. ld. at 910-11. Defendant all owed | ocal

27 Plaintiffs conplain that “Defendant cannot enforce the
vi ewpoi nt discrimnation of private parties that are given limted
control over public property,” (Doc. 23, p. 17), and that “a
private party has been given discretion to regulate the speech in
a traditional public forum” (1d., p. 18). They further assert
that the city “cannot wash its hands of” the content-based
di scrim nation of event organizers “by del egating the regul ation
and discrimnation to a private party.” (1d.).
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groups to distribute literature frombooths on the site but
prohibited the plaintiff, a local of the United Auto Wirkers, to
use a booth to distribute panphlets advocating the union’s
political positions because the defendant wanted to avoid
political, ideological and controversial topics. Seeking
injunctive relief, the plaintiff sued under section 1983, alleging
that the organi zers were violating the union’s First Amendment
rights by not allowing it to use a booth to distribute literature.
The Fourth Circuit rejected the claim reasoning that the
def endant’ s conduct was not state action, as required by section
1983.%% The court rejected an argunent that the defendant was
performng a public function (and hence engaging in state action)
when the city ceded to it the regul ati on of speech in the
pernmtted area.?® The court stated:
When it permts [the defendant] to use the

streets and sidewal ks . . . Gastonia does not

cede to [the defendant] the soverei gn power to

regul ate speech on those streets and

sidewal ks. That the City nust issue the
permt and that it retains the authority to

282 The state-action requirenent arises fromthe |anguage of
section 1983 inposing liability for violations of the Constitution
under “color of state law.” See, e.g., Crissman v. Dover Downs
Entertai nnent Inc., 289 F.3d 231, 233 and n.2 (3d Cr. 2002),
cert. denied, 123 S.Ct. 131 (U.S. Cct. 07, 2002) (No. 02-175).

2 United Auto Workers is thus not distinguishabl e because
the defendant there, unlike in this case, allowed individuals
(there the union nenbers) to attend the festival to discuss their
views with others. The focus is on the absence of state action,
whi ch neans that the First Anendnent does not constrain a private
entity fromdiscrimnating on the basis of the content of a
nessage or the type of First Amendnent activity.
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revoke it, prove that the City has not ceded
its ultimate regul atory powers. The GCity's
award of the permit nmerely allows [the
defendant] to use the streets and si dewal ks
for the tinme and purpose of the permt.

Id. at 910.

The court concluded that the defendant’s power over who could use
a booth at the festival did have an incidental effect on the
manner in which union nmenbers could speak at the festival but
observed that:

If a party obtaining a permit to use public
property for a specific event were
constitutionally required to adm t

uncondi tionally everyone seeking adm ssion, it
woul d be virtually inpossible to hold the
event for which the permit was obtained.

ld. at 910-11.

Echoing the Park Director’s concern here about
di sruption of social events |like weddings held on public property,
the court closed with these coments:

The consequences of finding state action in
this case would be difficult to overstate.
Were we to hold that the incidental power to
exclude others frompublic property during the
course of alimted, permtted use transforned
the permt holder into a state actor, softbal
teanms on the Mall in Washington, D.C. would be
constitutionally obliged to afford due process
to those not allowed to play on the particul ar
field at the same tine. Every famly that
bar becues at a public park would theoretically
be barred from excl uding uninvited guests on
constitutionally suspect grounds. The | ocal
church could no | onger use public facilities
to hold events for fear of violating the
Est abl i shnent C ause. Every picnic, wedding,
conpany outing, neeting, rally, and fair held
on public grounds woul d be subject to
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constitutional scrutiny nerely because the

organi zer had "been granted excl usive use of

city facilities . . . as well as authority to

determ ne who may use those . . . facilities

and what they may say while on the public

fora." Appellant's Br. at 23.

ld. at 911.

United Auto Workers, supra, dealt solely with the
authority of a permt holder to exclude individuals fromthe
permtted area, but the result is no different when we add the
enforcenment of the exclusion by the city police, as for exanple,
by the citations issued at the July 2000 Gay Pride Day and the
police’ s prohibition on the distribution of literature at the
Cct ober 2000 Gaytober Fest. |In Lansing v. City of Menphis, 202
F.3d 821, 833 (6th Cir. 2000), the city’s assistance in excluding
a street preacher froma festival at the organizer’s request did
not turn the request into state action. Id. (“If this were all
that was required to find state action, then every private citizen
who solicited the aid of the police in resolving disputes or in
ej ecting unwanted persons would be transforned into a state
actor.”).

United Auto Workers and Lansing were suits against the
private parties who were the organi zers of the festivals, but they
are equally applicable here to a suit against the Mayor. See
Gannett Satellite Info., supra, 894 F.2d at 66-67 (clai m against

bi-state port authority officials that the authority’ s | eases with

ai rport concessionaires inproperly del egated broad discretion to
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t he concessionaires to deci de which newspapers to sell failed to
state a First Anmendnment clai m because the concessionaires’
deci sions woul d not be state action); Reinhart v. Gty of
Brooki ngs, 84 F.3d 1071 (8th G r. 1996) (citing United Auto
Wrkers in ruling that a city was not |iable under section 1983
for actions of a festival conmittee that barred a politician from
handi ng out literature at the festival since it was the
commttee’'s rules that inposed the prohibition and the commttee’s
actions could not be attributed to the nunicipality).

W reject Plaintiffs argunent, based on Lee v. Katz,
276 F.3d 550, 556 (9th Gr.), cert. denied sub nom O egon Arena
Corp. v. Lee, _ US _ , 122 S .. 2358, 153 L.Ed.2d 180
(2002), that the Mayor cannot avoid his First Amendnent
responsibilities here by conferring on private parties the
discretion to regul ate speech in permtted areas of a traditional
public forum |In that case, the NNnth Grcuit held that a
corporation was subject to the First Anendment when regul ating
publ i c speeches on public land | eased by it from Portland, Oregon,
known as the Rose Quarter Commons, a | arge open-air plaza adjacent
to several public facilities. 276 F.3d at 552. People passed
t hrough the Commons “on their way to shows, concerts, ganes, and
restaurants,” id. at 555, and public events were held there. |Id.
The corporation had |leased it for many years, beginning in January
1993. 1d. |In these circunstances, the Nnth Crcuit ruled that
by regul ating free speech within the Commbons the corporation was
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performng a public function and thereby becane a state actor
subject to First Amendnent requirenents by way of section 1983.

Lee is distinguishable. Unlike here, where we are
dealing with only portions of the city parks, sonme small enough
for a famly picnic or wedding, the Ninth Grcuit dealt in the
Commons with the equivalent of a city park itself. Al so, the
private party’'s lease in that case was long-term running for
years. Here, permts last a day. |Indeed, the Ninth Crcuit
stated that it would “not hold that everyone who | eases or obtains
a permt to use a state-owned public forumw |l necessarily becone
a state actor,” id. at 556, and cited Lansing, supra, and Cty of
Menphi s, supra, as cases where it would not.3°

As noted, Plaintiffs also nake an as-applied chall enge
to the exclusion provisions as they relate to permtted areas of
the parks. W reject this claimfor tw reasons. First, the
absence of state action is as fatal for this claimas it is for
the facial challenge. Second, based on our discussion bel ow
concerning Plaintiffs’ disorderly-conduct as-applied challenge, we
conclude that the police’ s exclusion of Plaintiffs fromthe

permtted areas was not based on the content of their speech.

% Plaintiffs also cite Marsh v. Al abama, 326 U.S. 501, 66
S. . 276, 90 L.Ed. 265 (1946), but that case is also
di stingui shabl e because it dealt with a conpany-owned town in
whi ch the conpany had taken over all aspects of nunici pal
aut hority.
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3. The Challenge to the Provision Prohibiting
Literature Distribution in the Areas
Around the Cvil War Miseum

Plaintiffs nake facial and as-applied challenges to the
ban on literature distribution on the grounds of the National
Cvil War Museumin Reservoir Park. Under subsection (A)(2) of
section 10-301.29, literature may not be distributed in Reservoir
Park, in “those areas occupied by the National G vil War Miuseum
and the fields, |awns, and park areas adjacent to the Miseum and
under its control.”3!

The parties di sagree about the type of forumthe nmuseum
and its grounds are (which we will sonetines refer to collectively
as the nmuseun). The nuseum s status is inportant to the standard
we nust apply to the challenged provision. Plaintiffs inply it
remains a traditional public forumbecause it was built in an area
carved out of such a forum Reservoir Park, and that the city has
inmproperly tried to convert the museuminto a limted public forum
“by ipse dixit.” (Doc. 23 at p. 22). Defendant contends that it
is either alimted public forumor a nonpublic forum

Plaintiffs ipse dixit argunent fails. They correctly
observe that a traditional public forum cannot be converted into a
limted public forumby an ipse dixit pronouncenent sinply
declaring it to be so. See First Unitarian Church v. Salt Lake

Cty Corp., 308 F.3d 1114, 1124 (10th Cr. 2002)(“The governnent

3. W do not viewthis as a facial challenge to leafleting
in the nuseumitself.

43




cannot sinply declare the First Amendnent status of property
regardless of its nature and its public use.”). However, the city
did not sinply declare this portion of Reservoir Park to be a
l[imted public forum it made obvious and substantial physical
alterations by constructing the nuseum and nodi fying the
i mredi at el y surroundi ng grounds. Such physical alterations can
change the nature of a public forum See Hawkins v. Cty and
County of Denver, 170 F.3d 1281, 1287-88 (10th Cir. 1999) (forner
public street converted to nonpublic forum by being converted into
a pedestrian wal kway that dead-ends at various art conpl exes)
(quoting International Soc’y for Krishna Consciousness, Inc. v.
Lee, 505 U. S. 672, 699-700, 112 S.C. 2701, 2718, 120 L.Ed.2d 541,
564 (1992) (Kennedy, J., concurring). The city’ s construction of
the nuseum and alteration of the surroundi ng parkland support its
claimthat the nuseum and surroundi ng grounds are no | onger a
traditional public forum

We conclude that it should now be considered a limted
public forum that is, a forumopen to sone First Amendnent
activities but not all. Three factors lead to that concl usion.
See Kreinmer, supra, 958 F.2d at 1259-61. First, the city
obviously did not have to build the nuseum thus indicating it is
not a traditional public forum Second, the city has built and
operated the museum (through the nonprofit corporation) only for a
limted subject matter, as a source of information and educati on
on the Cvil War era. See also Hotel Enployees & Restaurant
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Enpl oyees Union, supra, _  F.3d at __, 2002 W. 31545301 at *13
(prohibition on use of Lincoln Center plaza for any expressive
activity other than arts- and performance-related activity woul d
support conclusion that it was a limted public forumin a
chal l enge to a ban on other expressive activity, including union
| eafl eting). Third, although the museum focuses on certain First
Amendnent activities (the exchange of ideas about the Cvil War),
its grounds are not inconpatible with other First Anendnent
conduct, specifically, the activity at issue here, literature
di stribution.

As alimted public forum there are certain First
Amendnent activities permtted on nmuseum grounds and ot hers that
are not. For exanple, lectures or prograns on a Civil War topic
aut hori zed by the nmuseum and the public’ s attendance at these
activities would be permtted uses, but activities concerning
ot her topics (including the imorality of honbsexual activity)
would not. In a challenge to a restriction on a nonpermtted
First Amendnent activity in alimted public forum we apply a
| ess stringent standard than we do for regulations involving the
traditional public fora of streets, sidewal ks and parks.
Regul ation of First Amendment activities in a limted public forum
need only be: (1) reasonable; and (2) not an effort to suppress
First Amendnent activity based on the actor’s viewpoint. Kreiner,

supra, 958 F.2d at 1256, 1262.
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In both New Engl and Regi onal Council, supra, 284 F.3d 9,
and Hawki ns, supra, 170 F.3d 1281, the reasonabl eness el enent of
this test has been fleshed out by relying on Justice O Connor’s
concurrence in International Soc’y for Krishna Consci ousness, Inc.
v. Lee, 505 U S. 672, 112 S.Ct. 2701, 120 L.Ed.2d 541 (1992)

(I SKON), as the narrowest ground for the decision in that case.
New Engl and Regi onal Council, 284 F.3d at 20 n.5; Hawkins, 170
F.3d at 1289.3% W wll use the sane approach here, especially
since in the instant case the physical characteristics of the
forumare inportant. 3

Under this approach, the court conducts “a factually-

I ntensive, individualized inquiry” which exam nes “the uses to
which the forumtypically is put . . . and the proffered rationale
for the restriction.” New England Regi onal Council, 284 F.3d at
20. The court also “exam ne[s] the particular nature of public

expression” at issue “and the extent to which it interferes with

32 These cases dealt with nonpublic fora, but this is not
material since the sane First Amendnent standard applies to both
[imted public fora and nonpublic fora. See United States v.
Goldin, _ F.3d __, _ , 2002 W 31554593 at *3 (3d Cir. 2002)
(appl yi ng nonpubl i c-forum reasonabl eness standard to a |imted
public forunm); Kreinmer, supra, 958 F.2d at 1262; Hotel Enployees &
Rest aur ant Enpl oyees Union, supra, _  F.3d at __, 2002 W
31545301 at *13.

3 W also note that the approach is in general accord with
the Third Crcuit’s position. See Christ’s Bride Mnistries, Inc.
v. SEPTA, 148 F.3d 242, 255 (3d Cir. 1998)(reasonabl eness of First
Amendmnent restriction in a nonpublic forum determ ned by the
nature and purpose of the forum citing in part Justice O Connor’s
concurrence in | SKON).
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t he desi gnated purposes of the [nuseum and its grounds], given
[their] physical attributes.” Hawkins, 170 F.3d at 1290.

We di spense first with the second el enent of the test.
Plaintiffs argue that the ban on leafleting is content- or
Vi ewpoi nt - based, because section 29(A)(2) was adopted to prevent
Plaintiffs fromdistributing informati on about the imorality of
gay and | eshian sexual activity. W reject this argunent based on
our discussion below of Plaintiffs’ as-applied challenge to the
city’s use of the Pennsylvania disorderly conduct statute. W
conclude that the provision is instead a content- and vi ewpoi nt -
neutral attenpt to provide for the public’'s peaceful and safe
enj oynent of the nuseum grounds.

In regard to the reasonabl eness el enent, Defendant has
not attenpted to justify the ban, appearing to argue that it is
reasonabl e sinply because the museumis not a traditional public
forumand that the city is therefore entitled to prohibit First
Amendnent activities that are not consistent with the nuseum s
pur pose. (Doc. 27 at p. 22).

In light of the reasonabl eness standard set forth above,
this position is incorrect. The city is not entitled to ban
nonpermtted First Anendnent activities on these bases. Rather,
there has to be an individualized exam nati on which, in part,
takes into account the nature of the banned public expression and
the extent to which it would interfere with the uses of the forum
not nmerely whether it would be inconpatible with those uses.
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W concl ude that the ban on literature distribution on
t he museum grounds is not reasonable. First, the uses to which
t he nmuseum grounds are put, Cvil War nenorial and educati onal
prograns, do not require a ban on leafleting. Leafleting would
not necessarily interfere with those activities. Second, the
Mayor proffers no rationale for the ban, so this factor does not
wei gh in Defendant’s favor. Third, the public expression at issue
here is leafleting, a First Anendnent activity that intrudes
mnimally on those passing by who need only engage in the
nmechani cal task of taking or refusing the leaflet or tract from
the leafl eteer’s hand. See |ISKON, supra, 505 U. S. 690, 112 S. C
At 2713, 120 L.Ed.2d 558 (O Connor, J. concurring); Hotel
Enpl oyees & Restaurant Enpl oyees Union, supra, _ F.3d at __
2002 W 31545301 at *14; Hawkins, supra, 170 F.3d at 1289.
Fourth, given the physical characteristics of the nuseum grounds,
| eafl eting would not interfere with the desi gnated purposes of the
grounds. The grounds are large, including a parking area for 250
cars and another area for recreational vehicles and buses. This
i s enough space to allow at | east one or two people to |eaflet on
t he museum grounds. Conpare Hawkins, supra, 170 F.3d at 1284,
1290-91 (rejecting as-applied challenge to a ban on | eafleting
during peak usage hours on a nonpublic-forumwal kway with a width
of about thirty-two to forty feet, finding the ban reasonable).

We therefore conclude that Plaintiffs’ facial challenge
to the ban on literature distribution on the grounds of the Cvil

48




War Museum has nerit. Based on this concl usion, we need not
exanmi ne their as-applied challenge for the purpose of granting
injunctive relief.3
4. The Challenge to the Permt Requirenent
For an Individual or Goup to htain a

Permt Before Distributing Literature or
Maki ng Speeches in Gty Parks.

Under section 10-301.23(A)(1)(“section 23(A)(1)”), any
person or group of persons (regardless of the group’ s size)
intending to distribute |iterature or make public speeches in city
parks nmust obtain a permt, and under section 10-301.23(A)(2)
(“section 23(A)(2)"), if they apply for a permt after 12:00 p. m
on a Friday, the Park Director does not have to issue it until
Monday. Plaintiffs challenge these provisions as not being
narrowmy tailored to a significant governnmental interest. They
have four concerns. First, a permt requirenent for an individual
is in itself inproper (seemngly as opposed to a permt for a
group which would raise valid concerns for crowd control and
sanitation). Second, a permt requirenent hinders an individual’s
spont aneous deci sion to speak; a person who has deci ded to speak
on the spur of the nonent sinply cannot go to a city park and

address passersby. Third, even if a person tries to obtain a

3 Plaintiffs neet the third requirenent under Roe, supra,
919 F.2d at 867 n.8, for injunctive relief because the bal ance of
equities easily tips in their favor. Based on our discussion
above, no valid city purpose would be served by allow ng the ban
to be enforced while enjoining it would protect the First
Amendnent rights of |eafleteers.
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permt, section 23(A)(2) allows the Park Director to put off
granting the permt until Monday if the application is nmade after
12: 00 p.m on a Friday, thereby precluding any speech or

| eaf | eting on the weekend. Fourth, section 23(A)(1) reaches
conduct that does not conflict with other users of the park.

Def endant nmakes no attenpt to defend section 23(A)(1).
He sinply asserts that it “is not at issue” (doc. 27, Defendant’s
brief, filed Septenber 16, 2002, at p. 19) because Plaintiffs’
conduct did not involve any attenpt to distribute literature or
make speeches in the parks; rather, it involved their conduct at
festivals being held by others. However, as with Plaintiffs’
chal l enge to section 20(A)(1), we believe that they have standing
to make a facial challenge to section 23(A) (1) under Lakewood,
supra.

Al t hough hindered by Defendant’s failure to defend
section 23(A) (1), we agree with Plaintiffs that the section
violates the First Amendnent. Substantively simlar permt
requi renents, reaching even a single person’s First Anendnent
activity in traditional public fora, have been struck down for not
being narrowWy tailored to serve a significant governnental

i nt erest.

3 See note 16. See al so New Engl and Regi onal Council of
Carpenters, supra, 284 F.3d at 19(“leafletters may facially
chal l enge permt schenes despite the fact that they neither
applied for a permt to distribute handbills on a particul ar
street nor made definitive plans to do so”).
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In Cormunity For Creative Non-Violence v. Turner, 893
F.2d 1387 (D.C. Gr. 1990), the local transit authority issued a
regul ation requiring individuals and groups who wanted “to engage
in free speech activities” in an “organi zed” way on the
authority’s property to first obtain a permt. After determning
that the property was a traditional public forum the court of
appeal s ruled that the permt requirenment was facially invalid
because it was not narrowy tailored to a significant governnenta
interest. Even if the regulation only reached two or nore
i ndi vi dual s speaking at a bus stop, it covered speech that was not
a threat to the authority’'s ability to provide safe and efficient
transportation. Id. at 1392.

In Gossnman v. City of Portland, 33 F.3d 1200 (9th G r.
1994), the Ninth Crcuit struck dowmn a simlar restriction for not
being narrowy tailored. The defendant city had nmade it unl awf ul
for any person to participate in an organi zed denonstrati on or
make any address in a city park without a permt. The city
attenpted to justify the ordinance by asserting that it covered
speech nost likely to affect the public’s safety and conveni ence
in the use of the parks. However, and distinguishing permt
requi renents for large groups, the court of appeals noted that the

| aw reached conduct not likely to affect such interests, for

exanpl e, a person sinply |istening as soneone el se spoke. 1|d. at
1206. It also noted that the permt requirenent may deter sone
from speaki ng or others from engagi ng i n spontaneous speech. 1d.
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The court characterized the latter as sonetinmes the nost effective
type of speech.

Simlarly, section 23(A)(1) covers speech that is no
threat to the city's interests, presumably, in public safety and
the public’s use and enjoynent of the park. Wile section
23(A) (1) covers only two First Anmendnent activities, literature
di stribution and speeches, these represent inportant First
Amendnent rights that section 23(A)(1) would broadly limt. The
section would require even a single individual to obtain a permt
before speaking in city parks, regardless of the circunstances in
whi ch he wanted to speak. Obviously, much speech that is no
i npedinment to the city’'s interests would be covered by the
section. Speech that is spontaneous would also be curtailed. As
Plaintiffs argue from Watchtower Bi ble and Tract Society of New
York, Inc. v. Village of Stratton, _  US _ , |, 122 S.C
2080, 2090, 153 L.Ed.2d 205, 220 (2002), which struck down a
permt system for door-to-door canvassers, protection of
spont aneous speech is inportant to the free and general discussion
of public matters.

We concl ude that section 23(A)(1) is facially defective
as not being narrowy tailored to serve a significant governnenta
interest and will enjoin its enforcenent. W note that for the
same reasons nentioned in note 34 above, the third requirenent for

permanent injunctive relief is satisfied here.
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5. The Challenge to the Provision Prohibiting
Literature Distribution in the Areas of
City Island Subject to Long-Term Leases for
Commercial Activities.

Plaintiffs nake a facial challenge to the ban on
literature distribution in the areas | eased on Gty Island for
comercial activities. Under subsection (D)(2) of section
10.301.29, literature may not be distributed on City Island in
“those areas occupi ed by | easehol ders and park areas under
| easehol ders (sic) control.” As the Park Director testified,
these areas are commercial entities, consisting of batting cages
with an arcade area, the water golf area, a train station with a
carousel, Riverside Village Park, and the Harrisburg Senators
Basebal | St adi um

W will not consider this challenge. At best for
Plaintiffs, these areas would be |limted public fora. Plaintiffs
presented no evidence at the hearing concerning their uses and
physi cal characteristics, essential elenments of the standard we
nmust enpl oy to eval uate the reasonabl eness of the ban. See New
Engl and Regi onal Council, supra, 284 F.3d at 20, and Hawki ns,
supra, 170 F.3d at 1290. W therefore have no basis to eval uate

the claim

6. The Chall enge to Section 10-301. 30.

Section 10-301.30 (“section 30") prohibits |leafleteers
from bl ocking the entrance or exit fromany park or commerci al
busi ness or any commercial activity, requires themto stand on the
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grass off the wal kways while distributing literature and to keep
nmovi ng while on the wal kways.

W will not consider Plaintiff’s challenge to this
provi si on, nmade on overbreadth grounds, because they |ack standing
to do so. Plaintiffs were never cited or arrested for a violation
of this provision. Hence, they could only make a facial challenge
toit. Such a facial challenge on overbreadth grounds by a person
not affected by the lawis permtted, however, only when there is
a significant danger that the First Amendnent rights of parties
not before the court would be curtailed. See Kalb, supra, 234
F.3d 827, 834. Section 30 does not present this danger since it
does not appear that leafleting would be significantly inpaired by
a requirenment that the | eafl eteer not obstruct entrances or exits,
stand on the grass off parkland wal kways or keep noving while on
t he wal kways. A challenge to this provision can await a person
who has actually been cited under it, and who woul d, perhaps, feel
deterred by a requirenent that she stand on the grass or keep
nmovi ng while on public wal kways in the course of distributing
literature

B. The Challenge to the Cty's Application
of Pennsylvania s Disorderly Conduct Statute.

Plaintiffs argue that the city has applied
Pennsyl vani a’s di sorderly conduct statute to themin violation of

their First Amendnent rights. The substance of the offense is
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defined in 18 Pa.C. S. 85503(a).** Under the statute, “whether a
defendant’s words or acts rise to the level of disorderly conduct
hi nges upon whet her they cause or unjustifiably risk a public

di sturbance.” Commonwealth v. Hock, 556 Pa. 409, 415-16, 728 A 2d
943, 946 (1999). “The cardinal feature of the crinme of disorderly
conduct is public unruliness which can or does lead to tumult and
di sorder.” Id. at 416, 728 A 2d at 946 (quoting Conmonweal th v.

G eene, 410 Pa. 111, 115, 189 A 2d 141, 144 (1963).

Plaintiffs argue that they were arrested or threatened
with arrest for disorderly conduct because of the content of their
speech, which was directed agai nst honosexual activity. However,
def ense testinony at the hearing contradicted Plaintiffs’
contention, and we credit that testinony, which was that
Plaintiffs had gone beyond legitimte First Amendnent activity.
Hence, we will not subject Defendant to an injunction concerning
enforcenment of the disorderly conduct statute by the city police.

W review the incidents on which this claimis based.

On June 9, 2000, plaintiffs, Sheri Sucec and Jeff Mayon, were

3¢  Section 5503(a) provides as follows:

A person is guilty of disorderly conduct if, with
intent to cause public inconveni ence, annoyance or
alarm or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent
or tumul tuous behavi or;

(2) makes unreasonabl e noi se;

(3) uses obscene | anguage, or nmakes an obscene
gesture; or

(4) creates a hazardous or physically offensive
condition by any act which serves no | egitinate purpose
of the actor.
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arrested for disorderly conduct but had potentially comrtted
of fenses covered by section 5503(a)(1) by noving toward the Mayor
and museum di rector, shouting as they went. On July 29, 2000,
plaintiff Garisto was charged under sections 5503(a)(2) and (4)
but had tried to get past the citing officer into the Gay Pride
event. On Cctober 7, 2000, plaintiff Young was charged with
di sturbing the peace but only for his actions in shoving a tape
recorder into people’'s faces.?® On July 28, 2001, at the Gay
Pride Day, plaintiffs, Mark D ener, Jason Storns, and Lee Smith
were charged with disorderly conduct. However, Diener’s charge
was based on a nei ghbor’s conpl ai nt about his beating on a snare
drum and he was only charged after Harrisburg police sergeant
Ellis Roy repeatedly told himto stop. The other two had been
shouti ng though a negaphone. W also note that, despite their
contention that the police had acted to shut down their speech,
Plaintiffs had been expressing their views on gays and | esbians
for several hours before being charged.

Street preaching in a public park in a |l oud manner is
First Anmendnent activity not covered by the disorderly conduct
statute’s prohibition in subsection 5503(a)(2) on “unreasonable

noi se.” Commonwealth v. Gowan, 399 Pa. Super. 477, 482, 582 A 2d

3% There were other incidents, occurring on February 8 and
12, 2001, and July 27, 2002, but we do not discuss them because
they do not relate to the as-applied challenge to the use of the
di sorderly conduct statute. In any event, we conclude that any
| aw- enf orcenment action taken during those incidents was not
notivated by a desire to suppress Plaintiffs’ speech.
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879, 881 (1990). Nonetheless, “the exercise of free speech can go
beyond constitutionally protected boundaries to the real m of

prohi bitive and crimnal behavior.” 1d. at 481, 582 A 2d at 881.
Here, Plaintiffs noved beyond protected speech into an area of

unl awful activity. Hence, the city has not been applying

Pennsyl vani a’s di sorderly conduct statute in violation of the
First Anmendnent, and injunctive relief in this regard woul d be

| nappropri ate.

W will issue an appropriate order.

WIlliam W Cal dwel |
United States District Judge

Dat e: Decenber 2, 2002
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

MARK A. DI ENER, STEPHEN GARI STQ, :
JI M GROVE, PEARL GROVE,
JEFF MAYON, LEE SM TH,
JASON STORMS, SHERI SUCEC, and
JOHN K. YOUNG,

Plaintiffs

Vs. " CVIL ACTION NO. 1:CV-02-0977

STEPHEN R. REED, in his
of ficial capacity as Mayor of
the Gty of Harrisburg,

Def endant

ORDER

AND NOW this 2nd day of Decenber, 2002, it is ordered
t hat :

1. Plaintiffs’ notion for a prelimnary
i njunction (doc. 13), converted into a notion
for a permanent injunction, is granted in part
and denied in part.

2. Defendant is hereby pernmanently
enj oi ned from enforcing sections 10-301. 23(A)
and 10-301.29(A)(2) of the City of Harrisburg
Codi fi ed O dinances.

3. In all other respects, the notion is
deni ed.

WIlliamW Cal dwel |
United States District Judge
FI LED: 12/2/02




