IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF ANERI CA,
Civil Action No. 3:02-CV-0831
Pl aintiff,
VS, . (JUDGE CONABOY)

2001 HONDA ACCORD EX
VI N #1HGCG22561A035829,

Def endant .

MEMORANDUM and ORDER

This case arises out of a civil forfeiture action brought by
the United States against Defendant vehicle, a 2001 Honda Accord EX
VI N #1HGCG22561A035829 (“the Honda”), for its alleged use in
facilitating the transportation and sal e of nethyl ene-

di oxynet hanphet am ne (MDMA), ot herwi se known as Ecstasy. (Doc. 1).
The matter before the Court is Caimnt Kinberly A Marckesano' s

(“Marckesano” or “Claimant”) Mtion for Sunmary Judgment pursuant

to Rule 56 of the Federal Rules of Civil Procedure. The Modtion has
been fully briefed by the parties. A hearing was held on this
matter on January 22, 2003. The Modtion for Summary Judgnent is

ri pe for disposition.

Thi s Menorandum and Order will al so address Clainant’s

Motion to Anend the Pl eadings pursuant to Rule 15 of the Federal
Rules of CGivil Procedure. Caimant nmade this Mtion during the

heari ng on the Summary Judgnent Mbti on.




For the reasons stated herein, Caimant’s Mtion for Sumrary
Judgnent is GRANTED and Clainmant’s Mtion to Anend the Pleadings is
GRANTED.

BACKGROUND

On Cctober 19, 2001, M chael Mase (“Mase”) attenpted to
deliver and sell to an undercover Pennsylvania State Police Trooper
one thousand (1,000) tablets of Ecstasy in exchange for $9, 000.
(Doc. 15, at 1). Mase drove the Honda, which is now the subject
of the in rem proceeding, to a designated |ocation in Stroudsburg,

Pennsyl vania, to conplete the transaction. (ld.) Mase was

i mredi ately arrested upon showing to the Trooper the tablets and
Drug Enforcenment Administration (“DEA’) agents seized the Honda.
(Id., at 2). The tablets were confiscated and | aboratory anal ysis
| ater confirmed that they were Ecstasy. (Ild., at 1).

On Novenber 27, 2001, a federal grand jury sitting in
Scranton returned an indictnent that charged Mase with two counts
of possession with intent to distribute and distribution of Ecstasy
inviolation of 21 U S.C. 8 841(a)(1). On March 5, 2002, Mase
pl eaded guilty to Count Il of the Indictnent. (lId., at 2).

The DEA commenced an admnistrative forfeiture action on

Decenmber 5, 2001. (1d.) On or about February 26, 2002, Marckesano

filed a Petition for Rem ssion or Mtigation of Forfeiture with the
DEA, as well as a Notice of Claimand Intent to Contest the

Forfeiture Judicially. (Doc. 4). On May 16, 2002, the Governnent




filed a Verified Conplaint of Forfeiture In Remalleging that the
Honda is subject to forfeiture pursuant to 21 U . S.C. § 881(a)(4),
in that it was a conveyance used to transport or to facilitate the
transportation, sale or possession of a controlled substance.
(Doc. 1).

Mar ckesano filed a Mdtion for Summary Judgnent on Sept enber
30, 2002. (Doc. 9). In this Mtion, she asserts that as an
“i nnocent owner,” she is entitled to recover the Honda. (I1d.). In

Its supplenental brief, the Governnent submits that summary

j udgnment is inproper since there is a genuine issue in this case on
two material facts: (1) |legal ownership of the vehicle; and (2)
dom ni on and control over the vehicle. (Doc. 22).

DI SCUSSI ON

A. SUMVARY JUDGVENT

In our analysis of this matter we keep in mnd the various
cases that direct us regarding summary judgnent. A notion for
summary judgnent can be a very powerful notion. It is a legal
nmet hod of totally resolving a case without a trial based on a
revi ew of pleadi ngs and subm ssions of the parties. Ganting
summary judgnent is appropriate in cases where there are no
significant facts in dispute. Because of the finality of granting
a sumary judgnent notion, we nust carefully exam ne the case and
supporting docunents along with the subm ssions fromthe Plaintiff

who hopes to keep his case alive. Federal Rule 56 is a nechani sm




for “asses[ing] the proof in order to see whether there is a
genui ne need for trial.” Fed. RCv.P. 56(e) advisory commttee’'s
notes (anmended 1963).

Summary judgnent is sonmewhat controversial and can be seen
as upsetting the precarious bal ance between expedi ency and the
preservation of our Seventh Anmendnent! right to jury trial. Thus,
we are vigilant and careful not to use it to preclude a party’s
right to trial or as a vehicle to sinply nove the case nore quickly
t hrough the judicial system

We foll ow consi derabl e gui dance in determ ni ng whet her
summary judgnent shoul d be granted. Summary judgnent is proper “if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the

noving party is entitled to judgnent as a matter of law.” See

Knabe v. Boury, 114 F.3d 407, 410 n.4 (3d Cr. 1997)(citing

Fed. R Civ.P. 56(c)). "[T]his standard provides that the nere
exi stence of sone alleged factual dispute between the parties wll
not defeat an ot herw se properly supported notion for summary

| udgment; the requirenent is that there be no genuine issue of

U.S. Const. Amend. VII provides: “In Suits at comon | aw, where
t he value in controversy shall exceed twenty dollars, the rights of
trial by jury shall be preserved, and no fact tried by a jury shal
be ot herw se re-examned in any Court of the United States, than
according to the rules of the common |aw.”
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material fact." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-

8, 106 S.Ct. 2505 (1986) (enphasis in original).

These rules nake it clear that in order for a noving party
to prevail on a notion for summary judgnent, the party nust show
two things: (a) that there is no genuine issue as to any nmateri al
fact, and (b) that the party is entitled to judgnent as a matter of
|l aw. Fed. R Giv.P. 56(c). This instructs us that a fact is
"material” if proof of its existence or nonexistence would effect
t he outcone of the |awsuit under the | aw applicable to the case.

Id. at 248; Levendos v. Stern Entertainnent Inc., 860 F.2d 1227,

1233 (3d Cir. 1988). W are further instructed that an issue of
material fact is "genuine" if the evidence is such that a

reasonable jury mght return a verdict for the non-noving party.
f@derson, 477 U.S. at 257; Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348 (1986); Hankins v.

Tenple University, 829 F.2d 437, 440 (3d Cr. 1987); Equinmark

Commercial Finance Co. v. C.I.T. Financial Services Corp., 812 F.2d

141, 144 (3d Gir. 1987).

Under this reginmen that we follow, the Court is required to
vi ew the evidence in the |light nost favorable to the non-noving
party. Consistent with this principle, the non-novant’s evi dence
must be accepted as true and all reasonabl e inferences nust be

drawn in the non-novant’'s favor. J.F. Feeser, Inc. v. Serv-A-

[Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990). However, the




non-noving party may not rest on the bare allegations contained in
his or her pleadings.

The Governnent asserts that the credibility of Caimant and
her w tnesses raises factual issues which preclude summary
j udgnment. In its Second Supplenental Brief in Opposition to
Claimant’s Motion for Summary Judgnent, the Governnent properly
argues that the Court should not make pure credibility decisions at
a hearing on summary judgnent. (Doc. 27, at 1-2). The
Governnent, in its own citations however, points out that an
opponent to a notion for sumrary judgnent cannot prevail nerely by
di screditing the credibility of the novant’s evidence. (1d., at

2). Rather, it nust produce sone affirmative evidence on point.

The nonnoving party is required by Federal Rule of G vil Procedure
56(e)? to go beyond the pleadings by way of affidavits,
depositions, answers to interrogatories or the like in order to
denonstrate specific material facts which give rise to a genuine

i ssue. Celotex Corporation v. Catrett, 477 U. S. 317, 324, 106

S.Ct. 2548 (1986). Wen Rule 56(e) shifts the burden of proof to

2 In relevant part, Rule 56(e) states:

When a notion for summary judgnment is nade and supported as
provided in this rule, an adverse party may not rest upon the
mere allegations or denials of the adverse party’s pleading,
but the adverse party’s response, by affidavits or as ot herw se
provided in this rule, nust set forth specific facts show ng
that there is a genuine issue for trial. |f the adverse party
does not so respond, sumary judgnent, if appropriate, shall be
entered agai nst the adverse party.
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t he non-noving party, that party nust produce evidence to show the
exi stence of every elenent essential to its case which it bears the

burden of proving at trial. Equinmark Commercial Finance Co. v.

C.1.T. Financial Services Corp., 812 F.2d 141, 144 (3d Cr. 1987).

When the question for decision concerns draw ng inferences
from undi sputed evidence, or interpreting and eval uati ng evi dence
to derive |egal conclusions, a trial may not add to the Court’s

ability to decide. Such is the case here.

B. G VIL ASSET FORFEI TURE REFORM ACT

On April 25, 2000, Congress passed the GCivil Asset
Forfeiture Reform Act of 2000 ("CAFRA"), Pub.L. No. 106-185, 114
Stat. 202, to address concerns associated wth federal civil
forfeitures. Since the Governnment commenced this action after
August 23, 2000, the date on which CAFRA becane effective, CAFRA
applies to this case.

CAFRA over haul ed the procedures for civil judicial

forfeiture proceedings. Significantly, the Governnent now has the
burden of proving by a preponderance of the evidence that the
property is subject to forfeiture. See 18 U.S.C. § 983(c)(1).
Once the Government nmakes this showi ng, the burden shifts to the
claimant. The claimant may choose to assert the “innocent owner

defense.”® See 18 U. S.C. § 983(d)(1). “lnnocent ownership”

3The i nnocent owner defense was previously codified in 21 U S C
8§ 881(a)(4) (1994).




remains an affirmative defense, as it was under all previously
enacted forfeiture statutes, notw thstanding the fact that CAFRA
now shifts the initial burden to the Governnent in its case-in-
chi ef.

As a threshold matter, for the claimant to have standing* to
assert this defense, the clainmant nust prove by a preponderance of
t he evidence that he or she has a legal interest in the property in
accordance with state property law. See 18 U.S.C. § 983(d). Under
CAFRA, “ Omner”:

(A) nmeans a person with an ownership interest in the
speci fic property sought to be forfeited, including
a | easehold, lien, nortgage, recorded security
interest, or valid assignnent of an ownership
interest; and
(B) does not include-—
(1) a person with only a general unsecured
interest in, or claimagainst, the property or
estate of anot her;
(1i) a bailee unless the bailor is identified
and the bail ee shows a colorable legitimte
interest in the property seized; or
(ii1) a nom nee who exercises no don nion or
control over the property.

“This is separate and distinct fromthe requirenent that the
cl ai mant must establish that he or she has standing to litigate the
claimsufficient to satisfy the case or controversy requirenent
under Article Ill of the United States Constitution. Once the
cl ai mant establishes a right to litigate the issue, the clai mant
must prove indicia of ownership that allows the affirnmative defense
to be asserted in the course of the trial or hearing on the notion
for summary judgnent.

In this case, there is no dispute that Clainmant has Article 11
standing to file a petition to challenge the forfeiture. She nust
now establish, on the nmerits, a property interest which would
entitle her to relief. See United States v. Hooper, 229 F.3d 818,
820 n. 4 (9" Cir. 2000) (cites omtted).
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18 U.S.C. § 983(d)(6) (enphasis added).

In a case where the owner clains to have a pre-existing
interest, i.e., an interest that existed before the property was
used in the crime, 8 983(d)(2)(A) provides: “the term‘innocent
owner’ means an owner who— (i) did not know of the conduct giving
rise to forfeiture; or (ii) upon |earning of the conduct giving
rise to the forfeiture, did all that reasonably coul d be expected
under the circunstances to term nate such use of the property.” 18
U S C 8§ 983(d)(2)(A).

There is no dispute in this case that the Honda was used by
Mase to facilitate the illegal transaction that took place on
Cct ober 19, 2001. As such, the Governnent has net its initial
burden and has shown that it had cause to commence the in rem
forfeiture proceeding. See 18 U S.C. 8§ 983(c). Thus, the only way
for Claimant to prevent the forfeiture is to establish that she is

an “i nnocent owner” under CAFRA.

1. OWERSH P UNDER STATE LAW

Pursuant to the framework set forth above, Marckesano nust
first prove by a preponderance of the evidence that she has an
ownership interest in the Honda that existed at the tinme of the
illegal conduct which gave rise to the forfeiture. See 18 U . S.C. 8§
983(d)(2)(A). The test of ownership is determ ned by the | aw of

the state in which the interest arose. See U.S. v. One 1973 Rolls

Royce, VIN SRH 16266 By and Through Goodnan, 43 F.3d 794, 806 n.8
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(3d Cr. 1994). A though the res is now |l ocated in Pennsyl vani a,
t he Honda was purchased at a car deal ership in New York and
regi stered i n Tennessee.®

The Governnent argues that Tennessee | aw governs Marckesano’ s

ownership interest in the Honda. W agree that Tennessee clearly

has an interest in having its laws applied in this case. Under the
| aw of Tennessee, an “owner” is “a person who holds the legal title
of a notor vehicle. .7 Tenn. Code Ann. 8§ 55-12-102 (2002).
“Proof of the registration of [an autonpbile] in the name of any
person shall be prima facie evidence of the ownership of the

[autonobil e] by the person in whose nane it is registered.” Tenn.

Code Ann. § 55-10-312 (2002); see also Reece v. State, 273 S.W2d

475, 478, 197 Tenn. 383, 388 (Tenn. 1954) (“[P]roof of such act is
evi dence fromwhich it can reasonably be found that the person in
mwhose nane the notor vehicle was regi stered was the owner thereof
on the date of the registration.”). This statute creates a
rebuttable presunption. “In Tennessee, a certificate of title is

not concl usive evidence of autonobile ownership.” Smth v. Smth,

650 S.W2d 54, 56 (Tenn. Ct. App. 1983) (cites omitted). |In sone

cases, it is the “intention of the parties, rather than the

°Not wi t hst andi ng the fact that Marckesano consi ders her
residence in Knoxville, Tennessee to be her primary residence, she
testified that she has spent the majority of her time from 1998
until the present date at her Brooklyn, New York residence.
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certificate of title, [that] determ nes property rights in a
vehicle.”® 1d.

Here, C aimant registered the Honda wth the Tennessee
Department of Safety to obtain a Certificate of Title on August 24,
2001. (Doc. 10, at Exhibit 17). The Certificate was issued on
Sept enber 25, 2001. (1d.). There is no indication that Marckesano
attenpted to, or even intended to transfer title of the Honda to

Mase. See Smith, supra. W therefore exam ne the circunstances of

this case in light of the statutory presunption

The Governnent argues that Marckesano can not be consi dered
an “owner” pursuant to the Tennessee statute because the Honda is
not registered in her legal name, Caire P. Marckesano. (Doc. 27,
at 4). During the hearing, the Governnent spent a significant
anount of tine establishing that O aimant nmaintained two identities
mith different social security nunbers and birth dates. Testinony

reveal ed that Marckesano uses the two nanes for different purposes.

The court in Snmith explained that Tennessee's earlier statutes
regardi ng the i ssuance and transfer of certificates of title were
enacted to deter trafficking in stolen cars. See Smth, 650 S. W 2d
at 56 (citing Hayes v. Hartford Accident & Indemity Co., 57 Tenn.
App. 254, 265, 417 S.W2d 804, 809 (Tenn. Ct. App. 1967)). It
appears that the statutory presunption has been relied upon in
civil actions involving personal injuries and property damage to
show t hat the car was being operated by the person in whose nane
the car was registered or by the registrant’s agent. See, e.qd.,
Green v. Powell, 22 Tenn. App. 481, 124 S.W2d 269 (Tenn. Ct. App.

1938) .

In Hayes, the court clarified that a transfer of ownership of an
aut onobi |l e coul d be valid even though the transfer did not conply
mith the notor vehicle title | aws. Hayes, 57 Tenn. App. at 267.
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For exanple: Caimant’s passport is under the nane “Claire P.
Mar ckesano”; Claimant’s driver’s license is under the nane

“Ki nberly A Marckesano”; C aimnt’s enpl oynent identification
cards use the names “Marckesano, Kinf and “Claire KimP.

Mar ckesano.” The Governnent questions C aimant’s adoption’ of
t he nane Kinberly A Marckesano” and argues:
Fromthe claimant’s testinony, it is unclear whether
Kinberly A. Marckesano is another person whose
identity the claimant is using, or sinply an alias the
claimant is using. In either case, claimant’s
adm ssions at the hearing create a genuine i ssue as to
the validity of her ownership interest in the vehicle.
(Doc. 27, at 3-5).
The Governnment woul d have us convert this argunent to
t esti nony, when as a natter of fact, there is absolutely no
testinmony in the case that contradicts the Clainmant’s assertion
t hat Kinberly A Marckesano and Claire P. Marckesano are one and
t he sane person. Cdaimant testified that when she first received
her driver’s license in New York State that, for reasons she cannot
explain, her initial driving permit incorrectly |listed her name as
“Kimberly A Marckesano” and listed an incorrect social security
nunber and birth date. She went on at great |ength, however, to
testify that she is actually the person naned thereon, and that at
ti mes she al so uses the nane Claire P. Marckesano and is known by

all parties to be the same person. Marckesano asserts that “[t]he

all eged failure of the Claimant to title the vehicle in her so-
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call ed | egal nane is not dispositive of the Caimant’s ownership
claim” (Doc. 28, at 2). W agree.
While it is true we should not rmake credibility
determ nati ons on testinony proffered on a notion for summary
j udgnent, we cannot sinply accept argunent that one party makes

regarding the testinmony. A party opposing a notion is required to

produce sonme affirmative evidence and cannot expect the Court to
make derivative determ nations fromthe positive testinony offered
in the case, sinply on the basis of one party’ s argunment that the
testimony nmay not be fully credible. It would be wong to nake a
determ nation “deciding” credibility, but it would be wirse to
specul at e about what a jury coul d deci de.

The Governnent did not submt any evidence to prove that

these two identities are associated with two di fferent wonen.

Regardl ess of the oddities, strangeness or uni queness of the

testinmony in this case, there is no evidence to suggest anything
but the fact that “Kinberly A Marckesano” and “Claire P

Mar ckesano” refer to one individual: the Caimant. There may have
been credibility issues raised by the testinony, but those issues
i npact on matters that are beyond the scope of this inquiry.
Accordingly, we find that the Honda's registration in Claimnt’s
name satisfies the statutory presunption of ownership under
Tennessee | aw.

2. DOM NI ON AND CONTROL

13




Under CAFRA, a “nom nee” owner “who exercises no dom nion or
control over the property” does not have standing to assert the
“i nnocent owner” defense. See 18 U S.C. § 983(d)(6) (enphasis
added). W are guided by Pre-CAFRA | aw in our determ nation of

Wwhet her Marckesano is a nomi nal owner of the Honda. See One 1973

Rolls Royce, 43 F.3d at 806, n.8 (cites omtted) (holding that

nom nal or straw owners |ack standing to contest forfeiture); U.S.

v. One 1990 Chevrolet Corvette, VIN No. 1G1YY3384L5104361, 37 F.3d

421, 422 (8th Cir. 1994) (cites omtted)(denying claimant standing
where she did not have the finances to pay for the car and was

unfamliar with the car’s features and controls); United States v.

One 1981 Datsun 280ZX, 563 F. Supp. 470, 475 (E.D. Pa. 1983)

(denyi ng cl ai mant standi ng even though car was titled in clainmant’s
name since the claimant’s son paid for the car, drove the car nore
frequently than did the clainmant, and was nore likely “to suffer

fromthe Datsun's forfeiture”); United States v. One 1971 Porsche

Coupe Auto., VIN 9111100355, 364 F. Supp. 745, 748 (E.D. Pa. 1973)

(hol di ng that clainmant was nerely nom nal owner since he made gift
of car to his son who had sol e possession of the car and exercised
dom ni on and control over it).

The Governnent contends that Marckesano was nerely the
nom nal owner of the Honda, while Mase, in fact, exercised
“domi nion and control” over the vehicle. (Doc. 15, at 8). The

Governnent offers as proof itens apparently bel onging to Mase that
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were found in the car, including a notebook, conmpact discs and
academ c cal endars. (l1d., at Exhibits 3-6). Additionally, the
Governnent relies on two receipts that show Mase had tw ce changed
the oil in the Honda during a period of |less than one nonth. (Id.,
at Exhibits 1-2). This evidence, according to the Governnent,
suggests that Mase drove the Honda on a regular basis during the
period of Septenber 8, 2001, (the date of the first oil change)
until Cctober 5, 2001, (the date of the second oil change). (Id.,
at 8-9).

Mor eover, the Governnment argues that Mase held hinsel f out
as the true owner of the Honda. The only evidence submtted by the
Governnent regarding this anounts to all eged statenents made by
Mase at the tinme he was using the car. Mase testified that he was
inclined to brag about his ownership of certain possessions during
the tine he was involved in selling drugs. Mre telling in this
case is the fact that Mase testified during the sanme period of tine
he was di scussing matters with the agent who testified on behal f of
t he Governnent, that he, Mase, had been using drugs extensively.
Mase has since been convicted of drug charges and is presently
serving tinme. Al of this latter information concerning Mase woul d
| ead one to discount al nost entirely any statenents he nade during
the tinme he was under the influence of drugs, and particularly

during the tinme he was trying to i nduce the others, including the
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Government’s witness, to becone involved in the drug business with
hi m

During the hearing on the Motion for Sunmary Judgnent,
Cl ai mant testinony’s denonstrated that she was nore than a nom na
owner. No one disputes the fact that Mase, rather than C ai mant,
had possession of the Honda when it was seized on October 19, 2001.
However, the testinony of all parties in this case, including Mse,
i ndicated that C aimant here retained full dom nion and contro
over the car and only all owed Mase to use the car when he nade a
specific request for it. That included the fact C ai mant chose the
nodel and options, bought the car with her own funds, insured the
car, used the car herself, and retained control over the two set of
keys to the Honda. It appears Marckesano intended that the car
woul d remain in her control and that anyone el se who would use it,
woul d have to seek and receive her permssion. Al of this
t esti mony i s uncontradicted.

The cases cited by the Governnment in the Second Suppl enent al
Brief, (Doc. 27), involved ownership, not of autonobiles, but of

noni es that were seized in forfeiture cases.’” The discussion of an

" See, e.q., US v. $100,348.00 U.S. Currency, 157 F. Supp. 2d
1110 (C.D. Cal. 2001). 1In that case, the property invol ved was
U.S. Currency, not an autonobile, and the Court held that there

re genuine issues of material fact whether the currency was
related to the illegal activity in the case. The parties, as a
matter of fact, agreed that the claimnt did not have an ownership
interest in the property involved and thus the case is of little
hel p in deciding the issue before this Court.
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ownership interest in the nonies in those cases differs entirely
fromthe fact situation in this case. It is of no help in
determ ning the ownership of the vehicle involved in this nmatter
and certainly does not buttress the Governnment’s claimthat there
is a mtter fact to dispute in this case.

Wiile it is obvious that Mase drove the Honda on occasion,
there is no indication that Marckesano was a “nom nee who exercised
no dom ni on or control over the property.” W find that Marckesano
has sufficient interest in the Honda to satisfy this threshold
I nquiry and she has standing to assert the “innocent owner”
def ense.

3. | NNOCENT OWNER

In order for Marckesano to succeed on her “innocent owner”
def ense, she nust prove either that she did not know that the Honda
mas involved in crimnal activity or that she did all that could
reasonabl y expect under the circunstances to end the crimnal use
of the property, once she |earned about it. See 18 U S.C. 8§
983(d) (2) (A).

Prior to the enactnent of CAFRA in 2000, a clai mant
contesting the forfeiture of a vehicle could assert the affirmative
defense as set forth in 21 U S. C 8§ 881(a)(4)(C (1994). That
subsection stated: “no conveyance shall be forfeited under this
par agraph to the extent of an interest of an owner, by reason of

any act or om ssion established by that owner to have been
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commtted or omtted wthout the know edge, consent, or wllful

bl i ndness of the owner.” 21 U S. C. 8§ 881(a)(4)(C (1994), anended
by 21 U S.C § 881 (2000). The burden is on the claimnt asserting
the affirmative defense to prove absence of actual know edge. See

One 1973 Rolls Royce, 43 F. 3d at 810-11 (declaring that actua

know edge can be “proven by inference fromcircunstanti al
evi dence”). This inquiry does not turn on the claimant’s

constructive know edge. See U S. v. Prem ses Known as 2639

[Meet i nghouse Rd., Jam son, Pa., 633 F. Supp. 979, 992 (E. D. Pa.

1986). Since the Third Crcuit has not yet addressed what
constitutes “know edge” under CAFRA, we will continue to apply the
“actual know edge” test.?

I n Marckesano’s Brief in Support of the Mtion for Summary

Judgnent, she stated:

8 note that the innocent owner defense under CAFRA does not
have a provision for “willful blindness.” Nevertheless, the Third
Circuit concluded that under pre-CAFRA |aw, “know edge” includes a
“wi | [ ful blindness” conponent. See One 1973 Rolls Royce, 43 F.3d
at 810.

The test for “willful blindness” is a subjective one. |Id. at
808. The inquiry is whether “the [claimnt herself] was
subj ectively aware of the high probability of the fact in question,
and not nerely [if] a reasonable [person] woul d have been aware of
t he probability." ld. (citing United States v. Cam nos, 770 F.2d
361, 365 (3d Cir. 1985)). This test places the burden on the person
mho is suspicious of particular circunstances to investigate; if
she does not do so, she is willfully blind. 1d. at 810. W find
no proof that would indicate Marckesano knew or deliberately
avoi ded knowi ng that there was a high probability the Honda was
used for drug trafficking. As such, we cannot conclude that she

s willfully blind.
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On Cctober 19, 2001, M chael Mase asked Marckesano to

use her vehicle to drive his girlfriend to

Pennsyl vani a where she resided. Mar ckesano did not

know t hat Mase had arranged to deliver 1,000 ecstasy

tabl ets to an undercover trooper... Marckesano had no

know edge that her son was trafficking in ecstasy or

any ot her controlled substance.”
(Doc. 12, at 3). Additionally, Mrckesano asserts: “Prior to
Cct ober 19, 2001, [she] had no reason to believe Mchael Mase was
going to use her vehicle in any alleged illegal activity.” (Doc.
14, at 2).

The uncontradi cted evi dence supports Marckesano’s contention
t hat she did know of the October 19, 2001, incident involving the
sal e of Ecstasy. The CGovernnent has failed to prove any conplicity
on Marckesano’'s part in Mase's illegal activities that woul d
suggest she knew that the Honda was being used in drug
transactions. Wile the Governnment finds suspect the manner in
whi ch t he Honda and the options were paid, there is no evidence to
support any all egati ons of Marckesano’ s involvenent in the illega
activity.

The Governnent has failed to produce any proof to contradict
t he evidence that C ai mant has shown as far as the ownership of the
Honda is concerned, or with respect to Caimnt’s dom ni on and
control over the Honda. C aimnt has proven by a preponderance of

t he evidence that she is an i nnocent owner entitled to recover the

Honda. Caimant’s Mdtion for Summary Judgnent is GRANTED
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C. AMENDMENT OF PLEADI NGS

During the hearing on Claimant’s Mdtion for Sunmary
Judgnent, C aimant nade a Mbtion to Anend the Pl eadings to Conform
Wi th the Evidence pursuant to Rule 15(b) of the Federal Rule of
Civil Procedure.® Rule 15(b) applies: “[w hen issues not raised by
t he pl eadings are tried by express or inplied consent of the

parties.” Fed. R Cv.P. 15(b).

The rul e contenpl ates anendnents made during or after
trial, due to the energence of novel issues not
covered in the operative pleadings. "The rule is
applicable only where it clearly appears from the
record that an issue not raised in the pleadings and
not preserved in the pretrial order has in fact been
tried and that this procedure has been authorized by
express or inplied consent of the parties."” Systens
Inc. v. Bridge Elec. Co., 335 F.2d 465, 466-67 (3d
Cir.1964) (enphasis added). "Rule 15(b), however, is
limted to situations where the issue has been tried.
[ Where] no trial has occurred, [the novant] can find
no solace in Rule 15(b)." Al banese v. Bergen County,
New Jersey, 991 F. Supp. 410, 421 (D.N.J.1998).

Vosgerichian v. Conmpdore Intern. Ltd., 1998 W. 966026, *3 (E. D. Pa.

1998), aff’'d, 191 F.3d 446 (3d Gr. 1999). As in Vosgerichian,

°Federal Rule of Civil Procedure 15(b) governs the anmendnent of
pl eadings to conformto the evidence. The Rule states in part:
Such anmendnment of the pleadings as may be necessary to cause
themto conformto the evidence and to raise these issues nay
be made upon notion of any party at any tinme, even after
judgment; but failure so to anend does not affect the result
of the trial of these issues. If evidence is objected to at
the trial on the ground that it is not within the issues nade
by the pleadings, the court may allow the pleadings to be
anended and shall do so freely when the presentation of the
nerits of the action will be subserved thereby and the
objecting party fails to satisfy the court that the adm ssion
of such evidence woul d prejudice the party in maintaining the
party's action or defense upon the nerits.

Fed. R Civ.P. 15(b).
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Summary Judgnent; there has been no trial in this case. Thus,

may not anend the pl eadi ngs under Rule 15(b).

15(a). Since Caimant’s notion was brought after Rule 15(a)'s

party." 1d.

In the absence of any apparent or declared reason--
such as undue delay, bad faith or dilatory notive on
the part of the novant, repeated failure to cure
deficiencies by anendnents previously allowed, undue
prejudice to the opposing party by virtue of all owance
of the amendnent, futility of anendnent, etc.--the
| eave sought should, as the rules require, be 'freely
gi ven.'

Foman v. Davis, 371 U S. 178, 182 (1962). Rule 15(a) has been

liberally interpreted in accordance with the principals of the

Federal Rules. See Coopersnmith Bros., Inc. v. Stefko Boul evard

Shopping Center, 30 F.R D. 1, 2 (E.D. Pa. 1962). The decision

mwhet her to grant |leave to anmend is wthin the sound discretion

the trial court. See Zenith Radio Corp. v. Hazeltine Research

Inc., 401 U.S. 321, 330, 91 S.C. 795, 28 L.Ed.2d 77 (1971);
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Cl ai mant nmade her Motion to Anend after the filing of a Mtion for

she

In the interests of justice, we shall construe Caimnt’s
Motion to be a request for |eave of Court to Anend the Pl eadi ngs
pursuant to Rule 15(a). Under this Rule, a party nmay anend the

pl eadings within twenty days after they are served. Fed.R Cv.P.

right to anmend as a matter of course expired, the anendnent can be

made "only by | eave of court or by witten consent of the adverse

The Suprene Court set forth a standard for courts to foll ow

of




Massarsky v. Ceneral Mtors Corp., 706 F.2d 111, 125 (3d Cr.),

cert. denied, 464 U S. 937, 104 S.Ct. 348 (1983).

In this case, Cainmant seeks to anend all Pleadings to refer
to herself as “Kinberly A Marckesano, a/k/a Caire P.
Mar ckesano. ”®  As discussed at length in Section B, supra, the
Gover nnent provi ded evidence that showed C aimant utilizes two
nanmes, “Kinmberly A Marckesano” and “Claire P. Marckesano,” and
t hat each nane is associated with different social security nunbers
and birth dates. Caimant admitted to this on direct and cross
exam nation, but she attenpted to clarify when and why she uses the
di fferent nanes.

The Governnent objected to Claimant’s Mdtion to Arend on the

grounds that an anmendnent would permt C ainmant to renpove any taint

on her credibility that energed during the hearing. d aimant,
however, stated that an anendnent would nmerely have the effect of
al l eging that “Kinberly A Mrckesano” and “Claire P. Marckesano”
were the sanme person. Cainmant noted that the Governnment woul d
still have the opportunity to prove that Marckesano is not who she
says she is, but the Governnent could not do so by innuendo and
i nf erences.

The Court nust consider the nerits of a proposed anendnent

of a defective allegation before determ ning whether to grant |eave

Currently, the Pleadings refer to Caimant as “Kinberly A
Mar ckesano.”
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to anend. See Kiser v. Ceneral Elec. Corp., 831 F.2d 423, 427 (3d

Cr. 1987), cert. denied, 485 U. S 906, 108 S.Ct. 1078, 99 L.Ed.2d

238 (1988). The “touchstone question” in considering the notion to
anend i s “whether the non-noving party will be prejudiced if the

anmendnent is allowed.” Howze v. Jones Laughlin Steel Corp., 750

F.2d 1208, 1212 (3d Cir. 1984). Prejudice in the context of Rule
15(a) "neans undue difficulty in prosecuting [or defending] a
| awsuit as a result of a change in tactics or theories on the part

of the other party." Tarkett Inc. v. Congoleum Corp., 144 F.R D

289, 291 (E.D. Pa. 1992) (quoting Deakyne v. Conm ssioners of

Lewes, 416 F.2d 290, 300 (3d GCr. 1969)). As stated above, the two
identities used by Caimnt do not affect our determ nation of

mwhet her there is a genuine issue of material fact which would

precl ude summary j udgnent.

At this stage of the proceedings, the Court is unwilling to
find that the anendnent to the Claimant’s Pleadings would be futile
or serve no |legitimate purpose. Because the facts and
ci rcunstances relied upon by the O aimant appear to be a proper
subj ect for anmendnent, she ought to be afforded an opportunity to
do so. See Foman, 371 U.S. at 182. Accordingly, Claimant’s Motion
to Anend the Pl eadings is GRANTED.

An appropriate order foll ows.
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DATE

January
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Ri chard P. Conaboy
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA,

Cvil Action No. 3:02-Cv-0831

Pl aintiff,
VS, . (JUDGE CONABOY)

2001 HONDA ACCORD EX
VI N #1HGCGE22561A035829,

Def endant .

ORDER
| NOw this day of January, 2003, it is hereby ORDERED

1. daimant Marckesano's Motion for Summary Judgnent,
pursuant to Rule 56 of the Federal Rules of Federal Procedure is
GCRANTED.

2. Caimnt Marckesano’s Mtion to Arend the Pl eadings,
pursuant to Rule 15 of the Federal Rules of Civil Procedure, is
CGRANTED.

3. Plaintiff shall permit Claimant to recover the Defendant
Vehi cle fromwherever it is being held forthwth.

4. The Oerk of Court is directed to CLOSE this case.

Ri chard P. Conaboy
United States District Judge
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