IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

JORGE YAMEL BUI LES,
Petiti oner

VS. : ClVIL ACTION NO 1:Cv-02-0420

GEORCGE NYE, \Warden Snyder
County Prison, et al.,
Respondent s

MEMORANDUM

| nt roduct i on.

Petitioner, Jorge Yanel Builes, a citizen of Colunbia,
has filed a counseled petition for wit of habeas corpus under 28
U S C 8§ 2241, contesting a final order of renoval issued by the
| mrm gration and Naturalization Service (INS) deporting himto
Colunmbia. The petition is also styled as a civil rights conpl aint
under 28 U.S.C. 8§ 1983 for injunctive relief. The INSinitiated
removal proceedi ngs against Builes after his conviction for
conspiracy to distribute heroin.

The petition nmakes the followng three clains. First,
Petitioner’s renoval to Colunbia would violate his right to
substantive due process because he wll be killed by drug
traffickers upon his return as a result of his cooperation with
American prosecutors. Second, his renoval would violate the

Ei ghth Arendnent for the sanme reason. Third, the renpval order




vi ol ates the Convention Against Torture (CAT) and its inplenenting
regul ati ons.

In part, Builes seeks an injunction against his renoval
to Colunbia. The petition/conplaint also seeks a declaratory
judgment that the Attorney General’s opinion inlInre Y-L-, 23 I&N
Dec. 270, 2002 W. 358818 (2002), violates the CAT and its

I npl ementing regul ati ons.

1. Background.

Builes is a native and citizen of Colunbia. He never
becane a permanent resident alien. After he entered the United
States in 1984, he obtained tenporary residency status. (Doc. 20,
Exhibits to Respondents’ response, exhibit A immgration judge’s
oral decision, p. 1). Builes wrked at various jobs, including
runni ng a trucking conpany that went bankrupt. After the failure
of the trucking conpany, Petitioner turned to drug dealing. (Id.,
p. 3). However, he had voluntarily stopped this activity about
six nonths before his arrest, as evidenced by the absence of
crimnal activity while he was under surveillance during this
period of tinme. (I1d.).

In 1998, Petitioner was indicted in the United States
District Court for the Eastern District of Wsconsin for
conspiracy to distribute heroin in violation of 18 U S.C. 88 846
and 841(a)(1). (Doc. 22, exhibit D, sentencing hearing at pp. 2-
3). He agreed to cooperate in a Mam federal prosecution of two

2




maj or drug deal ers, nenbers of the sanme drug-trafficking
organi zation Petitioner had worked for. Wile he was inprisoned
in Mam awaiting their trial, one of themthreatened Petitioner
and his famly if he did testify. At the time, Builes had six
sisters and five brothers, nost living in Colunbia (along with his
parents). (Doc. 20, exhibit A, inmgration judge s oral decision,
pp. 3-4). Builes testified and his testinony was crucial to the
convictions of the drug traffickers. (Id., pp. 2-3).

In April 1999, Petitioner was sentenced in the Eastern
District of Wsconsin. At the sentencing hearing, the prosecutor
stated that Builes had cooperated fully in the Mam prosecution,
provi di ng extensive detail on the Colunbian trafficking
organi zation, and that he believed the threats against Petitioner
and his famly were credible. (Doc. 22, Exhibit D, sentencing
hearing at pp. 14, 15). He recommended a downward departure on
the bases of Builes’ cooperation and the threats to himand his
famly. (1d., p. 15). Ganting a dowmmward departure, the court
i nposed a sentence of thirty-three nonths when the guidelines
range called for eight to ten years. (Doc. 20, exhibit A
i mm gration judge's oral decision, p. 2).

Petitioner was placed in expedited renoval proceedings
and on October 27, 1999, ordered renoved fromthe United States.
On Novenber 1, 2000, Builes filed an application under 8 U S.C. §




1231(b)(3), INA 8 241(b)(3), for w thholding of renoval.* He also
sought w t hhol di ng of renoval under the CAT

A hearing was held before an immgration judge. The
I mm gration judge deni ed wi thhol ding under the CAT but granted it
under section 1231(b)(3). In regard to the CAT claim the
I mm gration judge concluded that the danger to Petitioner’'s life
Is real. He found that the Col unbian drug traffickers did nmake
the threats. As he stated, “The threats have been made. They
have been taken seriously at all |evels of our governnent
(Doc. 20, exhibit A immgration judge's oral decision, p. 9).
Additionally, he found that the traffickers have the power to
carry out the threat because of the political conditions in
Colunmbia. Relying on the State Departnent’s 1999 country report
on human rights, he noted that the governnent was unable to
control the activities of paramlitary and rebel groups nor could
it control the drug traffickers. As a result, many extrajudici al
killings happen, often with governnment security forces
col l aborating in them The judiciary is either bribed or

threatened into ineffectiveness. (Id., pp. 9-11).2

1 Under section 1231(b)(3), an alien cannot be renpbved to a
country where the Attorney General believes the alien’s life or
freedom woul d be threatened “because of the alien’ s race,
religion, nationality, nmenbership in a particular social group, or
political opinion.”

2 The 2002 country report on Colunbia is not significantly
different.




Nonet hel ess, the inmm gration judge concluded that Builes
had no CAT cl ai m because the CAT requires governnent invol venent
in the torture and Petitioner had not shown that the governnent
woul d be involved, only that it would not be able to prevent
Buil es’ death, albeit a few corrupt governnent officials would
facilitate the death. (Id., pp. 17-19).

In regard to withhol ding under section 1231(b)(3), the
I mm gration judge decided that Builes’ drug conviction was not “a
particularly serious crine” making him*®“a danger to the comunity”
t hat woul d have barred relief under the section.® The immgration
j udge reasoned that the crinme was not particularly serious by
taking into account Petitioner’s full cooperation after his
arrest, his reduced sentence conpared to the sentence he could
have received, and the extent of his cooperation indicating he was
a changed man who was not a danger to the community. (l1d., pp
21-23). The inmgration judge therefore granted w t hhol di ng under
section 1231(b)(3). The INS appealed to the Board of Inmm gration
Appeal s (Bl A).

In the neantime, one of Petitioner’s sisters and one of
his brothers were nurdered in Colunbia. As evidenced by autopsy
certificates Petitioner submtted as part of a notion to

suppl ement the record on appeal (doc. 22, exhibit B), Sofia Builes

3 Wthhol ding of renoval under section 1231(b)(3) is not
avai lable to an alien who has committed “a particularly serious
crinme” that nmakes him“a danger to the community.” See 8 U.S.C. 8§
1231(b) (3)(B) (ii).




G ral do and Jose Abel ardo Builes died by hom cide within about a
week of each other. According to Petitioner’s affidavit submtted
as part of the notion, his remaining famly in Colunmbia told him
that they both died the sane way, shot twice in the head. Sofia
was shot on her doorstep on October 24, 2001, and Jose as he
wal ked honme on Cctober 31, 2001.

On February 25, 2002, the BIA reversed the inmgration
j udge’ s deci sion and ordered renoval, reasoning that Builes’
cooperation after the offense did not affect the serious nature of
the crinme, distribution of a dangerous drug in |arge quantities.
It therefore concluded that section 1231(b)(3)(B)(ii) precluded
Petitioner fromw thhol ding of renoval. (Doc. 20, exhibit B, p.
3). The BIA also decided that Builes was not entitled to relief
under the CAT. It granted his notion to supplenent the record,
treated as a notion to reopen, but ruled that the evidence did not
make his CAT claimneritorious because Petitioner did not show
that the Col unbi an government woul d consent to, or acquiesce in,
his torture, concluding that the governnment’s inability to contro
the drug traffickers was not sufficient and that there was no
evi dence that the governnment willfully accepted the torture and
deat h of those who testify against drug traffickers. (ld., p. 3-
4). The BI A reached this conclusion while also finding that: (1)
“the drug cartels bribe governnent officials”; (2) the cartels

“exert influence over . . . social, political, and econonic




society ;” and (3) “governnent officials are powerless to stop the
violence in society.” (Id., p. 4).

One BI A nenber filed a concurring opinion in which he
st at ed:

This is a troubling case. The respondent
is a convicted drug trafficker who cooperated
with the United States governnent. He has
established that it is nore likely than not
that he faces a gruesone, tortuous death at
the hands of drug interests in Colunbia. His
brot her and sister apparently were nurdered in
Colunbia. There is no serious contention that
t he Col unbi an governnent will be able to
protect himfromthis fate. Yet, | nust
reluctantly agree with the majority that the
respondent is ineligible for asylum and
wi t hhol di ng of renpval and does not qualify
for protection under the Convention Agai nst
Torture (“CAT”) as we construed it in Matter
of S-V-, Interim Decision 3430 (BI A 2000).

Therefore, we appear to have no choice but to

order the respondent returned to his likely

deat h in Col unbi a.

(1d., concurring opinion, p. 1, 2).

On March 15, 2002, Petitioner filed this petition for a
writ of habeas corpus. Respondents were granted several
extensions of tine to file their opposition because the parties
were trying to resolve the case. However, they could not do so

and eventually Respondents filed their opposition on Septenber 30,

2002.




I1l. Standard of Review.

An alien subject to an INS order of renoval can invoke
section 2241 for judicial review of the order. See INS v. St.
Cyr, 533 U. S. 289, 121 S.C. 2271, 150 L.Ed.2d 347 (2001); Steele
v. Blackman, 236 F.3d 130 (3d Cir. 2001). However, section 2241
only “enconpasses clains that one "is in custody in violation of
the Constitution or |laws or treaties of the United States’". 28
US C 8§ 2241(c)(3). Hence, section 2241 is limted to clains
that the INS has violated the Constitution, see Xu Cheng Liang v.
INS, 206 F.3d 308 (3d G r. 2000), cert. denied sub nom, Rodriguez
v. INS, 533 U.S. 949, 121 S. C. 2590, 150 L.Ed.2d 749 (2001);
Sandoval v. Reno, 166 F.3d 225, 238 (3d Cr. 1999); Chnmakov v.
Bl ackman, 266 F.3d 210 (3d G r. 2001), or that it has violated the
statutory |aw governing inmmgration, St. Cyr, supra, or its own
regul ations. See Lee Moi Chong v. District Director, 264 F.3d 378
(3d Cr. 2001) (review ng the petitioner’s constitutional,
statutory, and regulatory clains presented on habeas to the
district court). In the latter two circunstances, the clai mnust
be one of statutory or regulatory error in the sense that the INS
based its decision on a msinterpretation of the statute or
regul ation at issue. |In other words, section 2241 is limted to
| egal errors or pure questions of law, it cannot be used to assert
a claimthat nmerely reargues the alien’s position on the nerits
before the INS. See generally, Carranza v. INS, 277 F.3d 65, 71

(1st Gr. 2002)(”Federal courts . . . retain jurisdiction over




habeas petitions brought by aliens facing renoval to the extent
that those petitions are based on colorable clainms of |egal error,
that is, colorable clains that an alien’s statutory or

constitutional rights have been violated.”).

| V. Di scussi on.
A. The Eighth Arendnent C aim
Petitioner asserts his renoval would violate the Eighth
Amendment. W reject this claim W acknow edge Petitioner’s
contention that these are extraordi nary circunstances, but we
beli eve the Ei ghth Amendnent does not apply here because renoval
proceedings are not crimnal in nature. See Briseno v. INS, 192

F.3d 1320, 1323 (9th Cr. 1999).

B. The CAT Caim

Petitioner contends the BIA erred in not wthholding his
renoval under the CAT, asserting that it inposed upon hima higher
standard of proof than required by the regul ations inplenenting
the CAT and the | anguage of the CAT itself. 1In his view, the BIA
i mproperly required himto provide proof of acqui escence by the
Col unmbi an governnent in a specific act of torture that has not yet
occurred, his future nurder. He contends no alien could ever
provide this degree of specificity and, in fact, the CAT and

i mpl enenting regul ati ons do not.




The pertinent regulations are as follows. Under 8
CF.R § 208.16(c)(2), Builes has the burden of proving that it
“is nmore likely than not” that he will be tortured (killed in
Builes’ case) if renmoved to Colunmbia. Under 8 CF. R §
208.18(a)(1), the torture nmust be acconplished “with the consent
or acqui escence of a public official or other person acting in an
official capacity.” Under 8 C.F.R § 208.18(a)(7),
“[alcquiescence . . . requires that the public official, prior to
the activity constituting torture, have awareness of such activity
and thereafter breach his or her legal responsibility to intervene
to prevent such activity.”

Petitioner cites two treaty obligations. Under Art. 3,
8 1, of the CAT, no signatory country “shall expel, return
or extradite a person to another State where there are substanti al
grounds for believing that he woul d be in danger of being
subjected to torture.” Under Art. 3, 8 2, of the CAT, the BIA
nmust “take into account all relevant considerations including,
where applicable, the existence in the State concerned of a
consi stent pattern of gross, flagrant or mass violations of human
rights.”*

Petitioner argues that the treaty | anguage does not

require specific proof of future torture, only “substanti al

* 8 CF.R § 208.16(c)(3) is essentially the same as Art. 3,
8 2 but specifies nore factors to be considered as part of the
duty to consider all relevant evidence.
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grounds for believing” so, based on “all rel evant considerations
including . . . a consistent pattern” of human-rights violations.
Hence, the BI A erroneously inposed on himthe duty of show ng such
di rect evidence.

He al so argues that the evidence of country conditions
establish that Col unbia had acqui esced in his nurder. He argues
t hat acqui escence is established when, as found by the BIA (1)
“the drug cartels ‘bribe government officials’ and ‘exert
i nfluence over the governnent’”; (2) “the drug cartels perform
acts of torture,” and (3) “the ‘governnent officials are powerless
to stop the violence in society.”” (Petitioner’s nmenorandum of | aw
in support of tenporary restraining order, p. 9)(citing BIA
decision at p. 4). 1In accord with the treaty |anguage, he
mai ntains that this generalized evidence is enough w thout having
to show “specific evidence of government conplicity in acts that
have yet to occur.” (Petitioner’s reply brief at p. 18-19).

Mor eover, he contends that a governnent that has been
corrupted by bribes and by fear cannot be considered as a single
entity. Thus, even if sone nenbers of the Col unbi an gover nnment
are trying to enforce the law, it has in effect been infiltrated
and taken over by the drug cartels to such an extent that the
actions of the drug traffickers becone the actions of the
government, and it is thus the governnment that accepts the cartel -

inflicted torture. (ld. at p. 20).
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I n opposition, Respondents argue that we |ack
jurisdiction to entertain Builes CAT claimbecause the Foreign
Affairs Reformand Restructuring Act of 1998 (FARRA), Pub. L. No.
105- 277, 112 Stat. 2681-822, the CAT' s inplenenting statute, in
section 2242(d) preludes review of a CAT claimexcept through a
petition for review under 8 U . S.C. 8§ 1252. In part, they cite
Diakite v. INS, 179 F.3d 553, 554 (7th Gr. 1999); Qan Qu X an v.
INS, No. 4:CV-02-717 (M D. Pa. July 8, 2002)(Mir, J.); and
Muhammed v. Ashcroft, No. 1:CV-02-1063 (M D. Pa. Aug. 21
2002) (Ranbo, J.).

W di sagree with Respondents’ jurisdictional argunent.
As noted above, we have jurisdiction under section 2241 for clains
that the INS has msinterpreted a statute or a regul ation. Here,
Buil es argues that the INS msinterpreted the CAT and the
i npl enenting regul ati ons when, if they are properly construed, the
evi dence the BI A accepted was sufficient to neet their
requirenents.® This legal claimis cognizabl e under section 2241,
see Sulaiman v. Attorney General, 212 F. Supp. 2d 413 (E. D. Pa.
2002) (reviewi ng | egal clains of regulatory error under the CAT);
Julm ste v. Ashcroft, 212 F. Supp. 2d 341 (D. N.J. 2002)(sane);
Chinchilla-Jimenez v. INS, 226 F. Supp. 2d 680, 683, (E.D. Pa.

2002), even though a claimcontesting the factual nerits of a CAT

° The CAT is a treaty but still a law of the United States,
specifically nmentioned in section 2241.
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claimwould not, as both Qan Qu Xi an, supra, and Mihamred, supra,
appear to be.

However, on the nerits of the claim we nust agree with
Respondents. W do not believe that evidence of w despread
bri bery, corruption and intimdation of government officials, or
of the governnment’s powerl| essness to prevent torture, satisfies
Petitioner’s burden of show ng acqui escence by the government in
torture. As the Attorney CGeneral noted in In re Y-L-, 23 I &N Dec.
270, 2002 W 358818 (2002), acqui escence nust be nore than the
awar eness by governnent officials of torture and their inability
to prevent it; they nust willfully accept it, id. at 283, or at
| east turn a blind eye. Ontunez-Tursios v. Ashcroft, 303 F.3d
341, 254 (5th Cir. 2002). Even if a substantial nunber of
governnent officials are corrupt, we cannot conclude that others
in the governnent are failing to resist such conduct.

Petitioner’s problemis not that the INS has inposed a
hi gher standard than required by the CAT and its inplenmenting
regul ations. The INS has not required specific proof that Builes
will be tortured. Instead, it has noted that Builes had failed to
show t hat the government would acquiesce in his torture. 1In this
light, Builes’ problemis with the treaty | anguage, not the INS s
interpretation of it.

We therefore reject the CAT claim?®

¢ Based on the foregoing and our citation to the Attorney
Ceneral’s opinioniniInre Y-L-, we will not issue a judgnent
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C. The Substantive Due Process C aim

Petitioner also clains that his renoval to Col unbi a
woul d violate his right to substantive due process. For whatever
reason, Respondents did not oppose this claim Based on
Petitioner’s analysis, we conclude the claimhas nerit.

Builes relies on the state-created danger exception to
the general rule that the Due Process C ause inposes no obligation
on the state to protect an individual fromharminflicted by
private parties. As stated by the Third Crcuit in Kneipp v.
Tedder, 95 F.3d 1199, 1208 (3d Cir. 1996), the exception has four

el enents. First, “the harni nust be “foreseeable and fairly

direct.” Second, the state actors are acting “in wllful
di sregard for the safety of the plaintiff.” Third, “there existed
sone rel ationship between the state and the plaintiff.” Finally,

“the state actors used their authority to create an opportunity
that ot herwi se would not have existed for the third party’ s crine
to occur.”

As Petitioner notes, the first elenent is clearly
satisfied. Builes has received threats on his life and the |ives
of his famly fromthe drug-trafficking organization. |In fact,
his brother and sister were killed execution-style, probably as a

result of his cooperation with United States prosecutors.

decl aring that decision violative of the CAT and i npl enenting
regul ati ons, assum ng we had such authority (which we do not think
we do).
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Therefore, if Petitioner is renoved to Colunbia, his nmurder is
foreseeable and fairly direct.

The second elenment is also nmet. This elenent requires
us to apply a “shocks the conscience” test to the INS s actions.
See Nicini v. Mrra, 212 F. 3d 798, 809-10 (3d G r. 2000)(en banc);
Brozusky v. Hanover Township, 222 F. Supp. 2d 606, 613-14 (M D
Pa. 2002). In turn, because the INS has had tine to reflect on
its decision to renove Petitioner despite the sure danger to his
life, we will exam ne its conduct under the standard of deliberate
indifference. N cini, supra, 212 F.3d at 810-11. |In part, an
official is deliberately indifferent if he knows of and di sregards
an excessive risk to the health or safety of an individual under
his control. 1d. at 811. Here, the INS knows of the threat to
Builes’” Iife. Hence, it is showing deliberate indifference inits
| ongst andi ng attenpt to renove him

The third elenment is satisfied as well because of the
rel ati onship between the INS and the Petitioner. The INSis
hol ding Builes in its custody and control under its authority to
detain aliens no longer lawfully in the country; further, it
intends to use that custody and control to renove himto Col unbi a,
where |ikely death awaits him

The final elenment is also satisfied. Returning
Petitioner to Colunbia creates an opportunity for the Col unbi an
drug traffickers to kill Petitioner that otherw se would not have

exi st ed.
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W will therefore grant relief that prohibits the
government fromrenoving Petitioner fromthe United States. CQur
decision is supported by at |east one other district court that
granted relief under simlar circunstances. See Rosciano v.

Sonchi k, No. CV 01-472-PHX-FJM (D. Ariz. Sept. 10, 2002).

WIlliam W Cal dwel |
United States District Judge

Date: January 2, 2003

16




IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

JORGE YAMEL BUI LES,
Petiti oner

VS. : ClVIL ACTION NO 1:Cv-02-0420

GEORCGE NYE, \Warden Snyder
County Prison, et al.,
Respondent s

ORDER

AND NOW this 2nd day of January, 2003, it is ordered
t hat :

1. The petition for a wit of habeas
corpus is granted.

2. Respondents shall rel ease Petitioner,
Jorge Yanel Builes, from confinenent.

3. Respondents and their agents are hereby
per manent|y enjoi ned fromrenoving or
deporting Petitioner to Colunbia or any other
country.

4. The Cerk of Court shall close this
file.

WIlliamW Cal dwel |
United States District Judge

FI LED: 1/2/03




