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MEMORANDUM AND ORDER

Before the Court is Magistrate Judge Mal achy E. Mannion's

Report and Recommendation, (Doc. 14), regarding Plaintiff Victor C
Tel esha’ s appeal of the denial of his claimfor Disability

| nsurance Benefits (DIB) under Title Il of the Social Security Act
(Act), 42 U . S.C. 88 401-433. The Magistrate Judge recommends t hat
Plaintiff’s Appeal be denied. (Doc. 16 at 9.) Because Plaintiff
has filed objections to the recomended di sposition, (Doc. 15), we

i1l make a de novo determ nation regarding the matters to which

Plaintiff has objected. See 28 U S.C. 8§ 636(b)(1)(0

After a thorough exam nation of the record, we concl ude that
he ALJ)'s failure to address the disability determ nation of the
Pennsyl vani a State Enpl oyees’ Retirenment System and his inconplete
revi ew of evidence regarding both H V Wasti ng Syndrone (Listing

14.08(1)) and Plaintiff’'s credibility are cause for remand.




Therefore, we renand the case to the Conm ssioner for further
proceedi ngs consistent with this opinion.

Backgr ound

Plaintiff protectively filed the current application for
Soci al Security Disability Insurance Benefits on August 4, 1998,

al l eging an inability to work since July 25, 1997, due to HV

i nfection, anxiety, rheumatoid arthritis and cervical strain. (R
12, 70, 96.) H s claimwas denied initially, (R 55), and on
reconsideration, (R 50). A tinely request for a hearing was
iled, and a hearing was conducted on Novenber 9, 1999, before an
dm ni strative Law Judge (ALJ). The Plaintiff was represented by

counsel at his hearing. Plaintiff was denied benefits pursuant to
he ALJ’ s decision of Decenber 30, 1999. (R 8-21.)

Plaintiff requested review of the ALJ's decision by the
Appeal s Council. (R 5.) The request was denied on QOctober 12,
2001, (R 3), thereby maeking the ALJ’s decision of Decenber 30,
1999, the “final decision” of the Conm ssioner. 42 U S.C. 8§

105(g). That decision is the subject of this appeal filed on

Decenber 14, 2001. (Doc. 1.) The matter was referred to Magistrate
Judge Manni on who issued a Report and Recomrmendati on, (Doc. 14), on
March 7, 2003, recommendi ng that the appeal be denied. Plaintiff
iled objections to the Magi strate Judge’s Report and
Recomrendati on, (Doc. 15), on March 19, 2003. Defendant filed a

response to Plaintiff’s objections on March 27, 2003. (Doc. 17.)




Di scussi on

A, St andard of Revi ew

This Court’s review of the Conm ssioner’s final decision is
[imted to determ ning whether there is substantial evidence to
support the Conm ssioner’s decision. 42 U S.C. 8§ 405(g); Hartranft
v. Apfel, 181 F.3d 358, 360 (3d Cir. 1999). A reviewng court is
“bound by the ALJ's findings of fact if they are supported by

substanti al evidence in the record.” Plumer v. Apfel, 186 F. 3d

422, 427 (3d Gr. 1999). Substantial evidence neans “nore than a

mere scintilla. It means such rel evant evidence as a reasonabl e

m nd m ght accept as adequate to support a conclusion.” R chardson

v. Perales, 402 U. S. 389, 401 (1971); Plummer, 186 F.3d at 427

(quoting Ventura v. Shalala, 55 F.3d 900, 901 (3d Gr. 1995)).

Therefore, we will not set aside the Comm ssioner’s final decision
if it is supported by substantial evidence, even if we woul d have
reached different factual conclusions. Hartranft, 181 F.3d at 360

(citing Monsour Medical Center v. Heckler, 806 F.2d 1185, 1190-91

(3d CGr. 1986); 42 U S.C. 8§ 405(g) (“[t]he findings of the
Comm ssi oner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .7).

B. Disability Determ nation

The Conmm ssioner is required to use a five-step analysis to




det erm ne whether a claimant is disabled.! It is necessary for the
Comm ssioner to ascertain: 1) whether the applicant is engaged in a
substantial activity; 2) whether the applicant is severely

i npai red; 3) whether the inpairnent matches or is equal to the
requi renents of one of the listed inpairnents, whereby he qualifies
or benefits without further inquiry; 4) whether the claimnt can
perform his past work; 5) whether the claimnt’s inpairnent

ogether with his age, education, and past work experiences
preclude him from doing any other sort of work. 20 C.F.R 88

16.920(a)-(f); see Sullivan v. Zebley, 493 U.S. 521, 110 S. C

885, 888-89 (1990).

The disability determ nation involves shifting burdens of
proof. The initial burden rests with the claimant to denonstrate
hat he or she is unable to engage in his or her past rel evant

rk. If the claimant satisfies this burden, then the Conmm ssioner

must show that jobs exist in the national econony that a person

! “Disability” is defined as the “inability to engage in any
substantial gainful activity by reason of any nedically

det er m nabl e physical or nental inpairnment which can be expected to
result in death or which has |lasted or can be expected to | ast for
a continuous period of not less that 12 nonths . . . .7 42 U S.C
8 423(d)(1)(A). The Act further provides that an individual is

di sabled “only if his physical or nental inpairnment or inpairnents
are of such severity that he is not only unable to do his previous
rk but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful work
ich exists in the national econony, regardl ess of whether such
rk exists in the immedi ate area in which he lives, or whether a
specific job vacancy exists for him or whether he would be hired
if he applied for work.” 42 U S. C. 8 423(d)(2)(A).
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ith the claimant’s abilities, age, education, and work experience

can perform Mason v. Shalala, 993 F. 2d 1058, 1064 (3d Cr. 1993).
In this case, the ALJ found Plaintiff not disabled at step
hree. (R 12-14.) He also found at step four that Plaintiff had
he residual functional capacity to performhis past rel evant work
as a mail roomclerk and counter attendant. (R 14.) He therefore
concl uded that Plaintiff had not been under a disability as defined
in the Social Security Act through the date of the decision. (R

18.)

C. Plaintiff's Objections

Plaintiff raises three objections to the Magi strate Judge’s
Report and Reconmendation. First, he contends that the ALJ did not
eval uate all relevant evidence of record. (Doc. 15 at 2.)

Second, Plaintiff maintains that the ALJ did not evaluate his case
properly under the Social Security Listings of Inpairnents. (Doc.
15 at 4.) Third, Plaintiff argues that the ALJ did not evaluate
hi s subj ective conplaints properly. (Doc. 15 at 7.)

I n Defendant’s Response to Plaintiff’s Objections, she notes
hat Plaintiff’s objections are the sane issues raised in his

initial brief. (Doc. 17.) For this reason Defendant does not set

orth any specific response to Plaintiff’s objections. Rather, she
relies upon the reasoning set forth in the Magi strate Judge’'s
Report and Reconmendation, (Doc. 14), and Defendant’s opening

brief, (Doc. 12). (Doc. 17 at 1-2.)




At the outset of our review of whether the ALJ has net the
subst anti al evidence standard on these matters, we note that the
Third Grcuit Court of Appeals has repeatedly enphasized the

speci al nature of proceedings for disability benefits. See

Dobrowol sky v. Califano, 606 F.2d 403, 406 (3d Cr. 1979). These

proceedi ngs are not strictly adversarial, but rather the Soci al
Security Adm nistration provides an applicant wth assistance to
prove his claim [d. “These proceedings are extrenely inportant
o the claimants, who are in real need in nost instances and who
claimnot charity but that which is rightfully due as provided for
in Chapter 7, Subchapter 1, of the Social Security Act.” Hess v.

Secretary of Health, Education and Welfare, 497 F.2d 837, 840 (3d

Cir. 1974). As such, the agency must take extra care in devel opi ng
an adm ni strative record and in explicitly weighing all evidence.

Dobr owol sky, 606 F.2d at 406. The duty to develop the record

exi sts whether or not the claimant is represented by counsel,
al t hough the duty is hei ghtened when a claimant is unrepresented.

Dobr owol sky, 606 F.2d at 407. “The Social Security Adm nistration

provi des an applicant with assistance to prove his claim” |d.

Further, the Court in Dobrowdl sky noted “the cases denpnstrate

hat, consistent with the |egislative purpose, courts have nmandat ed
hat | eniency be shown in establishing the claimant’s disability,
and that the Secretary’s responsibility to rebut it be strictly

construed.” 1d.




1. Eval uati on of Rel evant Evidence of Record

We conclude that this case shoul d be remanded because the ALJ

di d not address the determ nation of permanent disability by
Pennsyl vania’s State Enpl oyees’ Retirenent System

When review ng a case where an ALJ has failed to address
probative evidence, we are guided by extensive Third Grcuit
precedent. An ALJ is required to give sone indication of the

evi dence which he has rejected as well as that which supports the

result. See, e.qg., Cotter v. Harris, 642 F.2d 700, 705 (3d Gr
1978).

Unl ess the Secretary has anal yzed all evidence and has
sufficiently explained the weight he has given to obviously
probative exhibits, to say that his decision is supported by
substanti al evidence approaches an abdication of the court’s
“duty to scrutinize the record as a whole to determ ne whet her
t he concl usi ons reached are rational.”

Gober v. Matthews, 574 F.2d 772 (3d Cr. 1978) (quoting Arnold v.

Secretary of HEW 567 F.2d 258, 259 (4'" Cir. 1977); see also

Dobr owol sky, 606 F.2d at 407. The ALJ's duty to weigh al

perti nent evidence applies to both nmedical and non-nedi cal evidence

bef ore him Burnett v. Conmmir of Soc. Security Admin., 220 F.3d

112, 121-22 (3d Gr. 2000). The Third Crcuit has repeatedly held
that a failure to properly consider probative evidence is cause for

remand. See, e.q., Burnett, 220 F.3d at 121-123; Fargnoli V.

Massanari, 247 F.3d 34, 42-44 (3d Gr. 2001).

Regardi ng the evidence in question here - the determ nation of




permanent disability by Pennsylvania' s State Enpl oyees’ Retirenment
System - the Third Grcuit requires that an ALJ consider the

evi dence and give an explanation if he disagrees with it. “[A]
determ nation [of disability] by another governnent agency is

entitled to substantial weight.” Kane v. Heckler, 776 F.2d 1130,

1135 (3d Cr. 1985) (citing Lewws v. Califano, 616 F.2d 73, 76 (3d

Cir. 1980)).

Furthernore, the ALJ's obligation to consider all probative
evi dence cannot be net after the decision has been rendered. *“The
gr ounds upon which an adm nistrative order nust be judged are those
upon which the record discloses that its action was based.” S. E C

Chenery Corp., 318 U S. 80, 87 (1943); see also Fargnoli, 247

F.3d, 44 n.7. Therefore, the obligation to consider all probative
evi dence cannot be net either by a defendant’s responsive filing
or a review ng court.
Plaintiff argues the determ nation made by Pennsylvania' s

St at e Enpl oyees’ Retirenent Systemthat he was pernmanently
di sabl ed, (R 241), should have been addressed by the ALJ. (Doc. 9
at 6-8; Doc. 15 at 2-4.) As support for the general proposition
hat the ALJ has the duty to analyze all probative evidence,

Plaintiff relies on Stewart v. HE W, 714 F.2d 287 (3d Cr. 1983)

(citing Cotter, 642 F.2d at 705; Gober, 574 F.2d at 290), Burnett,
220 F.3d at 120-22, and Fargnoli, 247 F.3d at42-44. As support for

hi s argunent that the ALJ erred in not considering the State




Enpl oyees’ Retirement Systemi s determnation, Plaintiff relies
primarily on Kane, 776 F.2d at 1135, Lew s, 616 F.2d at 76, and

Fow er v. Califano, 596 F.2d 600, 603 (3d G r. 1979).

Plaintiff recognizes that the findings of another agency

regarding disability are not binding pursuant to 20 CF. R 8§
04.1504. (Doc. 9 at 7; Doc. 15 at 2.) However, Plaintiff

mai ntains that this fact does not relieve the ALJ of his obligation
0 address the other agency’'s finding. (ld.) Plaintiff contends
hat this is particularly so in his case because his enployer’s

determ nation “that he was ‘permanently disabled” was an inportant
act that supported his inability to performthe past work to which
he ALJ found he could return.” (Doc. 15 at 3.)

Plaintiff acknow edges that the Magistrate Judge’'s Report and
Reconmendati on provides a factual analysis of this issue. However,
he mai ntains that the Magi strate Judge’ s anal ysis does not negate

he need for this Court to take corrective action because, pursuant

0 SSE.C. v. Chenery Corp., the factual rationale for a decision

cannot be provided by the Court. (Doc. 15 at 4 citing S.E.C_ V.
Chenery Corp., 332 U.S. at 196; Fargnoli, 247 F.3d at 44 n.7.)

Def endant does not contest that the determ nation of permanent
di sability by Pennsylvania s State Enpl oyees’ Retirenent System was
before the ALJ and that the ALJ did not consider this evidence.
Rel yi ng on the reasoning of the Magistrate Judge's Report and

Recommendati on, (Doc. 14), and her initial brief, (Doc. 12),




Def endant notes that another agency’s determ nation regarding

di sability does not equate with the stringent standard of the
Soci al Security Act and is not binding on the Comm ssioner. (Doc.
12 at 10.)

Def endant argues that Plaintiff’s proffered evidence of

di sability fromthe State Enpl oyees’ Retirenent Systemis not a
pi ece of medical evidence, distinguishing this case fromthose
Plaintiff cites in support of his argunent. (Doc. 12 at 10.)
Rather, it is “nmerely an admnistrative notice froma clerk with
absol utely no nention of any medi cal evidence or discussion of
Plaintiff’s condition.” (ld.) Defendant characterizes this as
“anot her exanple of how Plaintiff failed to satisfy his burden of
proving a nedical inability to work.” (ld.)

Finally, Defendant maintains that the ALJ' s decision should be
uphel d because the ALJ focused on the nedical evidence of record
and appropriately determned that Plaintiff was not disabled.
(Doc. 12 at 11.)

The Magi strate Judge’ s anal ysis, upon whi ch Defendant al so
relies, determned that the ALJ's failure to address the State
Enpl oyees’ Retirenment Systemletter was harmess error. Citing a
Seventh Circuit Court of Appeals’ case, the Mgistrate Judge
posited that an ALJ is not required to address each piece of
evi dence, rather he “nust articulate at some mninmal level, his

anal ysis of the evidence.” (Doc. 14 at 14, citing Geen v.
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Shal ala, 51 F.3d 96, 101 (7" cir. 1995).) The Magi strate Judge

cites another Seventh Circuit case for the proposition that a
physi ci an’s diagnosis is not enough to show disability; “the
claimant still has the burden to provide sufficient evidence of

di sability under the ternms of the Social Security Act.” (Doc. 14

at 14 quoting Estok v. Apfel, 152 F.3d 636, (7" Cir. 1998).) The

Magi strate Judge noted that various governnental agencies have
different statutory tests for disability. (Doc. 14 at 15.) He
hen proceeded to wei gh the evidence, recognizing the ALJ' s duty to
devel op the record but noting that “if the plaintiff intended to
rely heavily on the fact that he had been determ ned di sabl ed by
hi s enpl oyer’s nedical staff, it was incunbent upon himto devel op
his aspect of his own claim” (Doc. 14 at 16.)
Not wi t hstanding the inpropriety of Defendant’s reliance on the

Magi strate Judge’ s factual analysis pursuant to S.E.C._v. Chenery

and Fargnoli, based on Third Crcuit precedent we are not persuaded
hat the ALJ's failure to address the State Enpl oyees’ Retirenent

Systemis disability determnation is harmless error. W agree with
Def endant and the Magi strate Judge that there are different

statutory tests for disability. However, the direction provided by
he Third Crcuit in Kane and Lewi s, requiring an ALJ to consi der

anot her governnent agency’s disability determ nation, takes this

di screpancy i nto consideration.

We al so agree that the evidence at issue may be seen as

11




conclusory. The letter to Plaintiff fromthe State Enpl oyees’
Retirement System dated June 10, 1998, states in its entirety:

The nost recent nedi cal docunentation submtted for the
continuation of your tenporary disability annuity has been
revi ewed by our nedical staff, and they have now determ ned
that your disability benefit is permanent.

You are no longer required to furnish the State
Enpl oyees’ Retirenment Systemw th further nedica
docunentation to substantiate the continuance of your
di sability.

(R 241.) It is clear that this letter does not detail the nedical

evi dence upon which the disability finding was based, but it is

al so clear that the Systenmis conclusion is based on nedi cal

docunent ati on. Al though Def endant distinguishes this evidence from
hat discussed in Plaintiff's cited cases, (Doc. 12 at 11, citing

Loc. 9 at 6-8), the general direction provided in those cases is
not limted to consideration of nedical evidence. This issue is

succinctly discussed in Kane v. Heckler:

Finally, Kane notes that the ALJ should have considered the

i nportance of a Veterans Adm nistration determ nation that he
is disabled. Such a determ nation by another governnent
agency is entitled to substantial weight. Lews v. Califano,
616 F.2d 73, 76 (3d Cir. 1980). This proposition, too, should
be addressed on renmand.

Kane, 776 F.2d at 1135. The Kane court discussed the weight to be
gi ven anot her agency’s “determ nation,” and anot her agency’s
“determ nation” is what is at issue here. Therefore, we do not
Ifi nd Defendant’s distinction dispositive.

Def endant’ s argunent that Plaintiff did not satisfy his burden

of proving a nedical inability to work is not persuasive. |In Lews
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v. Califano, the Court determ ned that the claimant’s subm ssion of

anot her agency’s physician’s report that she could not work

satisfied her initial burden of proving disability. Lews, 616

F.2d at 76. Wiile we distinguish between the evidence proffered in
Lewis and the letter Plaintiff has provided in this case, Third
Circuit precedent does not lead us to the conclusion that the
i nstant appeal should be denied on this basis. See supra at 6-8.
We recogni ze that a proper analysis of the effect of the State
Enpl oyees’ Retirenment Systenis disability determ nation would
require nore information than that provided in Plaintiff’s
proffered letter. However, because the letter states that the
Systenmi s determ nation of permanent disability was based on nedi cal
docunent ati on, the ALJ coul d have devel oped this information.
O her courts have concluded that the ALJ's duty to devel op the
record extends to exploring the basis for another agency’s

di sability determnation. |In R chter v. Chater, 900 F. Supp. 1531

(D. Kan. 1995), where the ALJ did not attenpt to discover the
Lactual basi s and the nedi cal evidence on which an agency’s finding
of disability was based, the court directed that, on renmand, the
Commi ssi oner should make every reasonable effort to obtain the

agency records. [|d. at 1539 (citing Baca v. Dep’'t of Health and

Human Services, 5 F.3d 476, 480 (10'" Gr. 1993).

Qur decision to remand this case is al so guided by Soci al

Security Ruling 82-62:
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The decision as to whether the claimnt retains the functional
capacity to perform past work which has current rel evance has
far-reaching inplications and nust be devel oped and expl ai ned
fully in the disability decision. Since this is an inportant
and, in sone instances, a controlling issue, every effort nust
be made to secure evidence that resolves the issue as clearly
and explicitly as circunstances permt.

Soc. Sec. Ruling No. 82-62, 1982 W. 31386, at *3 (S.S.A ) (enphasis
added) .

Here, the ALJ)' s duty to develop the record regarding the State

Enpl oyees’ Retirenent Board’'s disability determnation is
especially conpelling because the ALJ ultimately decided
Plaintiff’s disability claimat the fourth step. The ALJ
determ ned that Plaintiff could return to his past rel evant work,
but Plaintiff’s proffered evidence - the State Enpl oyees’
Retirenent Systemis letter - denonstrates that his enployer had
determ ned over a year earlier that he was permanentl|ly di sabl ed.
ile we do not say that this is necessarily a contradiction which
uld require a Social Security finding of disability, it is at
| east an issue which shoul d have been addressed by the ALJ and
i ch he should devel op on renand.

2. The ALJ's Conclusion that Plaintiff's Inpairnents Did Not Met
or Equal One of the Listing of |npairnents

We al so conclude that on remand the ALJ shoul d consider al
rel evant evidence regarding Plaintiff’s condition and Soci al
Security Listing 14.08.

The regul ations provide that "[a]lny individual wwth HV
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i nfection, including one with a diagnosis of acquired
i mmunodefi ci ency syndronme (AIDS), nmay be found disabl ed under this
listing if his or her inpairnment neets any of the criteria in 14.08
or is of equivalent severity to any inpairnment in 14.08." 20
C.F.R, Pt. 404, Subpt. P, App. 1, 88 14.00(D)(1). Therefore,
Soci al Security benefits are not available for a claimant with
positive H'V status unless it is acconpani ed by one of various
rel ated disorders listed under 20 CF. R pt. 404, subpt. P, app. 1,
88 14.08(A)-(N).

Here, the ALJ ruled that Plaintiff’s inpairnments did not neet
or equal 8§ 14.08(1), which discusses the H 'V Wasting Syndrone. 2
The ALJ reported:

VWiile the [Plaintiff’s] weight |oss neets these criteria,

as his weight dropped from 180 pounds in July 1997 to 161

pounds in March 1999, there is no evidence of chronic

diarrhea. Hi s diarrhea is described as intermttent and in

March 1999, it is noted that the diarrhea was inproving.
There is no evidence of weakness with fever.

2 Section 14.08(1) provides:

H V wasting syndrone, characterized by involuntary wei ght
loss of 10 percent or nore of baseline (or other
significant involuntary weight 1loss, as described in
14.00D2) and, in the absence of a concurrent illness that
could explain the findings, either:

1. Chronic diarrhea with two or nore |oose stools daily
| asting for 1 nonth or |onger; or

2. Chroni c weakness and docunented fever greater than 38°°
C (100.4°° F) for the magjority of 1 nonth or |onger.

20 CF. R pt. 404, subpt. P, app. 1, 8 14.08(1).
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(R 14) (citations omtted).
Plaintiff asserts that the ALJ erred in applying an incorrect

standard in evaluating his case under § 14.08(1). (Doc. 9 at 8-9).

In particular, Plaintiff contends that the ALJ confused the term
“chronic” with the term“constant” in determ ning whether he net or
equal ed the requirenents for the frequency of experiencing

di arrhea. (ld. at 9). Plaintiff argues that “a nedical problem
can be chronic w thout being constant, even if it is intermttent.”
(1d.)

Def endant asserts that there is no evidence that Plaintiff
suffered fromH V Wasti ng Syndrone based on two reasons. First,
Def endant states that Plaintiff’s diarrhea synptons were
intermttent in nature, insufficient to satisfy the requirenents in
8 14.08(1). Second, Defendant contends that Plaintiff’s diarrhea

s “caused by an unfortunate m xture of nedications,” which
di sappeared once the nedications were altered. (Doc. 12 at 11-12).

The record reveals that Plaintiff experienced diarrhea with

requent recurrence, particularly during the periods from February
24, 1998, until March 24, 1998, and July 14, 1998, until Decenber
15, 1998. (R 148-152, 199-207). During these periods, Plaintiff
descri bed the frequency that he experienced diarrhea as: “everyday
in the norning” (R 148); “norning in a.m” (R 150); “everyday”
(R 199); “once or twice a week” (R 205); or “3 or 4 tinmes a week”

(R 201).
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The ALJ did not address these records with respect to the

Li sting of Inpairments determ nation under 8 14.08(1), nor did he
explain his reasons for failing to fully assess Plaintiff’s nedical
records on this point. Rather, he rejected outright Plaintiff’s
contention that he neets the severity of Listing § 14.08(1).3
“Al t hough the ALJ need not explicitly weigh every item of

medi cal evidence in the file, see Fargnoli v. Missanari, 2001 W

359353, at *6 (3d Cr. 2001), he nmust explain his rejection of
conpet ent evi dence supporting the Plaintiff's clainms.” Berrios-

\Vasquez v. Massanari, 2001 W. 868666, *6 (E.D. Pa. 2001). By

ailing to nention Plaintiff’s treatnment records which docunent his
bouts wth diarrhea, the ALJ has made it difficult for this Court

o determine if he inadvertently failed to nmention the records, or

® The ALJ acknow edges Plaintiff’'s synptons of diarrhea and

points to several of the above-listed instances in which Plaintiff
experienced such synptons. (R 16 at  1). However, this
acknow edgnent is found in the section of the opinion dealing with

he ALJ's determination of Plaintiff’s credibility. See Section C3,
finfra. It should be noted that the ALJ does not specifically
guestion the credibility of the particular nedical reports
docunenting Plaintiff’s diarrhea synptons. |Instead, he grouped
Plaintiff’s synptons together and stated: “1 find that the clai mant
is not entirely credible in regard to his alleged synptons and the
resulting limtation. Although the nedical records indicate that
he has suffered fromdiarrhea, fatigue, sinus and skin infections
and pain in the neck and shoul ders, these synptons have not been
consistent.” (1d.). This does not persuade us that the ALJ
sufficiently considered the docunentation of Plaintiff’s diarrhea
synpt ons, such that we could conclude that the ALJ either
i nadvertently failed to nmention the records in the determ nation
under 8 14.08(1), or if he purposefully chose not to give them
significant evidentiary weight.
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i f he purposefully chose not to give themsignificant evidentiary

ight. See Carter v. Apfel, 220 F. Supp. 2d 393, 398 (M D. Pa.

2000). We find that the ALJ erred by failing to articul ate

horoughly the reasons to support his conclusion that Plaintiff did
not neet the severity of 8 14.08(1). Accordingly, this matter nust
be remanded to the Comm ssioner for an adequate explanation of any
credi bl e evidence that is rejected and the reasons for its
rejection.

3. The ALJ's Credibility Determ nations of Plaintiff's Subjective
Conpl ai nt's

We concl ude that on remand the ALJ shoul d consi der al
pertinent evidence regarding Plaintiff’s credibility.

It is well settled that credibility determ nations
as to a claimant's testinony regardi ng pain and ot her subjective

conplaints are for the ALJ to nake.* See Van Horn v. Schweiker,

717 F.2d 871, 873 (3d Cir. 1983). \When assessing the clainmant’s

credibility,

4 The standard to review subjective pain requires:

(1) that subjective conplaints of pain be seriously considered,
even where not fully confirmed by objective nedical evidence;
(2) that subjective pain "may support a claim for disability
benefits,” and "may be disabling”; (3) that where such
conplaints are supported by nedical evidence, they should be
gi ven great weight; and (4) that where a claimant’'s testinony as
to pain is reasonably supported by nedi cal evidence, the ALJ may
not di scount claimant's pain wthout contrary nedical evidence.

Green v. Schwei ker, 749 F.2d 1066, 1068 (3d G r. 1984) (citations

om tted).
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[I]n all cases in which pain or other synptons are all eged,
the determnation or decision rationale nust contain a
t horough di scussi on and anal ysis of the objective nedical
and the other evidence, including the individual's
conpl aints of pain or other synptons and the adjudicator's
personal observations. The rationale nust include a
resolution of any inconsistencies in the evidence as a
whole and set forth a |logical explanation of the
individual's ability to work.

Social Security Ruling ("S.S.R ") 95-5P, 1995 W. 670415, at *2

(Cct. 31, 1995) (enphasis added). The Third Grcuit has enphasized
“the need for such specificity, holding that the ALJ nust indicate
i n his decision which evidence he has rejected and which he is

relying on as the basis for his finding.” Schaudeck v.

Conm ssioner of Social Sec. Admin., 181 F. 3d 429, 433 (3d Gr.

1999) (citing Cotter v. Harris, 642 F.2d 700, 705-06 (3d Cr

1981); S.S.R 96-7P, 1996 W. 374186, at *4 (July 2, 1996) ("The
reasons for the credibility finding nust be grounded in the

evi dence and articulated in the determ nation or decision.")). An
AL)’ s detail ed explanation provides us with a basis on which to

assess whet her probative evidence was not credited or was sinply

i gnor ed.

Here, the ALJ reported: “[i]t has been found that the clai mant
has H V infection and cervical strain, which could reasonably be
expected to produce the synptons of pain in the neck and shoul ders,
If ati gue, diarrhea, infections and poor concentration.” (R 15 at 1
3). The ALJ was then required to determ ne the extent to which

Plaintiff accurately stated the degree of pain or the extent to
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ich he is disabled by it. See 20 C F. R 8§ 404.1529(c); see also

Hartranft v. Apfel, 181 F. 3d 358, 362 (3d Gr. 1999); Akers v.

Cal | ahan, 997 F. Supp. 648, 658 (WD. Pa. 1998) (citations omtted)

(“Where a claimant's testinony as to pain is reasonably supported
by nedi cal evidence, neither the Comm ssioner nor the ALJ may
di scount a claimant's history of synptons w thout contrary nedi cal
evidence.”). Plaintiff testified about the severity of his
atigue, his synptons of diarrhea, his continuing weight |oss and
requent infections and the pain in his neck and shoulders. (R
15). He also testified about his daily activities, including
eati ng and sl eeping habits, taking nedication, watching tel evision
and cleaning. (1d.)

The ALJ determned that Plaintiff’s testinony regarding the

severity of his pain and Plaintiff’s resulting incapacity was not

credible. This determ nation was based on what the ALJ concl uded
Wer e i nconsistencies between Plaintiff’s testinony, his nedical
records and the activities in which he was engaged. (R 16 at 1
1). Wile the ALJ acknow edged Pl aintiff’s conpl ai nt about sinus
i nfections and rashes, as well as synptons of diarrhea, he

di scredited the testinony insofar as these conditions were
“intermttent.” (ld. at 1 1, 3). The ALJ rejected Plaintiff’s
neck and shoul der pain due to nedical reports that reveal ed

“t enderness and good range of notion of the neck.” (lLd. at § 2).

Addi tionally, the ALJ concluded that Plaintiff’'s fatigue did not
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“interfere wth [Plaintiff’'s] ability to care for hinself, to get

around, to participate in recreational activities or to shop.”

(Id. at 1 4). Finally, the ALJ recognized Plaintiff’s weight |oss,
but noted that his H'V positive condition was reported as stable.
(1d. at 1 5). Thus, the ALJ concluded that the Ilimtations “would
not preclude [Plaintiff] fromperformng all work.” (lLd. at T 6).

The Magi strate Judge's Report and Recommendati on found that

he ALJ did not err in determning that Plaintiff's subjective
conplaints were not fully credible. (Doc. 14 at 20-23).

Plaintiff argues that “the ALJ's failure to consider relevant
evi dence underm nes the legitimacy of his evaluation.” (Doc. 15 at
7). According to Plaintiff, the ALJ's om ssion of relevant
i nformati on and the overall |ack of thoroughness in the AL) s
opi nion requires a reversal of the Comm ssioner’s final decision.
In addition, Plaintiff objected to the Magistrate Judge’s
consi deration of other inconsistencies between the record and
Plaintiff’s testinony regarding his ability to work. The
i nconsi stencies cited by the Magi strate Judge include the | ack of
medi cal records supporting Plaintiff’s claimthat he was di agnosed

ith rheumatoid arthritis,® that he was di sabl ed due to depression

> The ALJ found that Plaintiff’s conplaint regarding
rheumatoid arthritis was not docunented in the nedical evidence,
and thus is “not a nedically determinable inpairnment.” (R 13 at ¢
2). Apparently, this was not considered by the ALJ in the
credibility determ nation
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and that he used a cane to alleviate pain in his knee. (Doc. 14 at

23). Plaintiff stated the fact “[t]hat there were other

i nconsi stenci es should not grant the ALJ freedomto sinply
di sregard” the rel evant evidence, including the letter to Plaintiff
romthe Pennsyl vani a Enpl oyee’s Retirenent System Plaintiff’s
rk experience,® and pertinent nedical docunents. (Doc. 15 at 8).
agr ee.
In order to uphold the ALJ' s decision, there nust be
subst antial evidence to support it. As discussed in sections Cl

and C2, supra, the ALJ's failure to thoroughly address the evidence

has made it difficult for this Court to determ ne the anmount of
ight, if any, that was given to the Pennsyl vani a Enpl oyee’s

Retirement Systemletter, Plaintiff’s work experience and his

medi cal records. That, in turn, creates additional obstacles in

deci phering the extent to which the Plaintiff’s subjective

conpl aints were discredited. W are not convinced that al

si gni ficant evidence was considered by the ALJ and concl ude t hat
his issue should be reviewed on renmand.

Concl usi on

In light of the renmedial nature of the statute and rel evant

| egal authority, for the reasons set forth above, we renmand this

6 Defendant is correct to note that claimant's prior work
hi story is not determ native of credibility issues. (Doc. 12 at
15). Prior work experience is, however, one of many factors an ALJ
nmust consider in assessing the credibility of a claimant's
subj ective conplaints of disabling pain. See 20 CF. R 8§
04.1529(c)(3). In this case, the ALJ did not consider Plaintiff’s
rk history in his credibility determ nation
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case for further proceedings consistent with this opinion.’

RI CHARD P. CONABOY
United States District Judge

DATED:

UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

" Both parties have noted that Plaintiff filed a subsequent
application for benefits and was determ ned to be disabl ed as of
Decenber 31, 1999. W agree with Defendant that a | ater award of
benefits does not legally inpact the review of a prior application

or benefits, (Doc. 12 at 15-16). Plaintiff also agrees on this
poi nt, but notes it is an exanple of how he has received
“irrational treatnent” that he was found di sabled by the Soci al
Security Adm nistration as of one day after the ALJ' s decision that
he was not disabled. (Doc. 13 at 4.) Although of no | egal

signi ficance, we note that we understand Plaintiff’s confusion as
o how his condition could have deteriorated to the point that he
becane totally disabled within a one day peri od.
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VI CTOR C. TELESHA
Plaintiff, . CIVIL ACTION NO 3:01- CV- 2371

V. : (JUDGE CONABOY)

- (Magi strate Judge Manni on)
JO ANNE BARNHART, :
Commi ssi oner of the Soci al
Security Adm nistration,

Def endant .

ORDER
AND NOW THIS DAY OF MARCH, 2003, FOR THE REASONS SET
FORTH I N THE ACCOMPANYI NG MEMORANDUM | T |'S HEREBY ORDERED THAT:
1. Plaintiff’s Qbjections to the Magi strate Judge’ s Report
and Recommendati on are SUSTAI NED;
2. This case is REMANDED to the Conm ssioner for further

proceedi ngs consistent with this Menorandum and O der;

3. The Cerk of Court is directed to close this case.

RI CHARD P. CONABOY
United States District Judge
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