IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF ANERI CA,
Civil Action No. 3:02-CV-0831
Pl aintiff,
VS, . (JUDGE CONABOY)

2001 HONDA ACCORD EX
VI N #1HGCG22561A035829,

Def endant .

MEMORANDUM and ORDER

Before the Court is the Governnent’s Mdtion for a Stay filed

pursuant to Rule 8(a)(1l) (A of the Federal Rules of Appellate
Procedure and 28 U. S.C. § 1355. (Doc. 31). The United States
seeks an Order to Stay the Order entered on January 30, 2003 (the

“January 2003 Order”). In that Oder, this Court granted sunmary

j udgnment pursuant to Rule 56 of the Federal Rules of Cvil
Procedure to Claimant Kinberly A Mrckesano, a.k.a. Caire P

Mar ckesano (“Claimant” or “Marckesano”), and granted C ainmant’s
notion to amend the pleadings pursuant to Rule 15 of the Federal

Rul es of Cvil Procedure. (Doc. 29). The January 2003 Order thus
permtted Claimant to recover the subject of the in remforfeiture
action, a 2001 Honda Accord EX VI N# 1HGC&2561A035829 (“t he
Honda”). (1d.) On February 3, 2003, the United States appeal ed

t he January 2003 Order, and now requests that we stay the judgnent

pendi ng the appeal in order to assure the preservation of the
condition and val ue of the Honda. For the reasons set forth bel ow,

the Motion to Stay is DEN ED




DI SCUSSI O\

Section 1355, which grants subject matter jurisdiction to
di strict courts in civil forfeiture actions, provides in pertinent
part:

In any case in which a final order disposing of
property inacivil forfeiture action or proceeding is
appeal ed, renoval of the property by the prevailing
party shall not deprive the court of jurisdiction.
Upon notion of the appealing party, the district court
or the court of appeals shall issue any order
necessary to preserve the right of the appealing party
to the full value of the property at issue, including
a stay of the judgnent of the district court pending
appeal or requiring the prevailing party to post an
appeal bond.

28 U.S.C. §8 1355(c). Both the Governnent and C ai mant agree that
the word ‘shall’ in 8 1355(c) does not necessarily mandate a stay

of judgment in every case. See United States v. 1993 Bentl ey

Coupe, et al., 1997 W 803914 (D.N. J. 1997) (denying the

governnent’s application for a stay); United States v. Fourteen

Various Firearns, 897 F.Supp. 271 (E. D. Va. 1995) (granting notion

for stay where factors bal anced in governnent’s favor). However,

t he Governnent contends that ‘shall’ “does require the court, upon
notion, to issue such order as is necessary to preserve the right
of the appealing party to the full value of the defendant
property.” (Doc. 38, at 7). Wiile the Court of Appeals for the

Third Circuit has not yet addressed the scope of an appellant’s

! The factual and procedural history of this case has been
detailed at length in the January 2003 Order. As such, the
information will not be repeated here.
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rights in a civil forfeiture action, the Second and Tenth G rcuits

have exam ned this issue. See United States v. Various Tracts of

Land i n Muskogee and Cherokee Counties, 74 F.3d 197 (10" Gir.

1996); In re Al Funds in Accounts in the Nanes Reqgistry Pub.

Inc., 58 F.3d 855 (2d Gir. 1995). 1In Al Funds, the court rejected
t he governnent’s argunent that based on the |anguage of § 1355 it

mwas entitled to an automatic stay or an order requiring the posting
of a bond pendi ng appeal. The court explained: “[t]he governnent's
‘right’” to the funds depends upon the strength of the nerits of its
case, including its ability to denonstrate, inter alia, that all of
the funds in question were the fruits of crimnal activity.” Al

[Funds, 58 F.3d at 856; see also Various Tracts of Land, 74 F.3d at

198 (“Appellant’s ‘right . . . to the full value of the property at
I ssue’ under 8§ 1355(c) is bound up with the strength of his

argunent on appeal .”); 1993 Bentley, 1997 W. 803914, *1 (adopting

t he reasoning of the Second and Tenth Circuits).

I n exam ni ng whether a stay or other order is appropriate
under 8 1355, a court nust apply a four-part test. The test
requires an appellant to show. (1) a substantial |ikelihood of
success on the nerits; (2) that he will be irreparably injured
absent a stay; (3) whether issuance of the stay will substantially
injure the other party; and (4) where the public interest lies.

See 1993 Bentl ey, 1997 WL 803914, * 1 (citing Republic of

[Phillippines v. Westinghouse Elec. Corp., 949 F.2d 653, 658 (3d




Cir. 1991)). The party seeking a stay has the burden to establish

t hat these factors have been net. See United States v. N colet,

1988 W. 21965, *1 (E.D. Pa. 1988) (cites omtted) (denying

defendant’s notion for a stay pendi ng appeal).

Wil e these four "factors structure the inquiry . . . no one
aspect will determne its outconme. Rather, proper judgnment entails
a delicate balancing of all elements.” Harris v. Pernsley, 654

F. Supp. 1057, 1059 (E.D. Pa. 1987) (quoting Constructors

sociation of Western Pennsylvania v. Kreps, 573 F.2d 811, 815 (3d
E:r. 1978)). “[Where the failure to enter a stay will result in a
nmeani ngl ess victory in the event of appellate success, the district
court should enter a stay of its order.” Fourteen Various
‘Firearns, 897 F. Supp. at 273 (cites omtted). Upon a review of
this matter, we have determ ned that the factors bal ance in

Claimant’ s favor.

1. Likelihood O Success On Appeal

The Governnment has appeal ed the question of whether there
mwas no genuine issue of material fact, such that the noving party,
Mar ckesano, was entitled to judgnent as a matter of law. (Doc. 38,
at 8). Wthout providing any argunent that differs fromthose nmade

inits opposition to Claimant’s sunmary judgnment notion, the




Governnment nerely nmakes the conclusory statenent that “there is a
strong likelihood that the issue presented on appeal could be
rationally resolved in favor of the United States.” (ld., at 11).
The Governnent infers that it was denied the opportunity to
conduct discovery and clainms that further discovery, e.g.,
i nterrogatories and a deposition of Mchael Mase (“Mase”), would
have “support[ed] the governnent’s side of the factual disputes the
parties identified in the joint case managenent plan.” (1d., at
12). At the Decenber 19, 2002 conference, the parties agreed to

have a hearing on the sunmary judgnent notion. (Doc. 20). At no

point prior to the Decenber conference or the January 22, 2003
hearing did the Governnent object to having a hearing or request
additional tinme to conduct further discovery. During the hearing,
t he Governnent spent several hours questioning Marckesano. In
addition, while the Governnent declined to call Mase as a w tness,
t he Governnent did in fact question himon cross-exanm nation. In
vi ew of the fact that the Governnent had anple opportunity to
present its case during the lengthy hearing, we find that its
argunment is without nmerit.

As stated in the January 2003 Order, testinony at the
heari ng denonstrated that Marceksano was nore than a nom nal owner
of the Honda. Instead, uncontradicted testinony reveal ed that
Mar ckesano retai ned full dom nion and control over the car and only

al | oned Mase to use the car when he made a specific request for it.




The Governnent has failed to prove any conplicity on Marckesano’' s

part in Mase's illegal activities that woul d suggest she knew t hat
t he Honda was being used in drug transactions. Accordingly, this
factor weighs in Marckesano’'s favor.

2. | rreparabl e Har m Absent A St ay

The Governnent argues that if the Honda is returned to
Mar ckesano, it will depreciate in value during the tine it takes
the Third Circuit to decide the appeal, thereby harm ng the
Government’s interest in the Honda. This argunent is devoid of
merit, particularly when one considers the nature of the property.
| ndeed, the Governnent recognizes that the Honda has al ready
depreciated in value while in the Governnent’s custody. (Doc. 38,
at 8. The Honda will thus depreciate in value, regardl ess of who
has possession of it.

The Governnent further contends that there is a |ikelihood
that Claimant wll transfer or sell the Defendant vehicle and
di ssi pate the proceeds of such sale, or that Caimant will fail to
care for the Honda, or will drive it in an unsafe manner which
mould result in its being danaged or destroyed. (Doc. 31, at 2).
W shall therefore assune, as the Government suggests, that if a
stay is not granted, the Governnment will be unable to recover the

Honda or the proceeds fromits sale. This factor weighs in the




Governnent’s favor and C ai mant concedes this point.? (Doc. 41, at
8) .

3. Harm To d ai mant

The Governnent argues that there will be no harmto
Marckesano if this Court grants the stay, but fails to recognize
that she will, in fact, suffer harm because she has been and w ||
be deni ed the use and enjoynent of the Honda pendi ng the outcone of
t he appeal .

The Governnent asserts that it has not been dilatory inits

prosecution of the case. 1In contrast, the Governnent contends that
Mar ckesano has del ayed in taking steps to prosecute her claim In

reviewi ng the procedural history of this case, it appears that a

W are mindful of the distinction between this case and
Fourteen Various Firearns, supra, a case on which the Governnment
relies. In Fourteen Various Firearns, the court granted the
government’s notion for a stay pending an appeal. 1In so holding,
the court highlighted that “the seizure of contraband firearns and
their renoval fromcirculation and from comerce, not the obtention
[sic] of the nonetary value of those firearns, are the principal
obj ectives of the United States in pursuing forfeiture.” 897
F. Supp. at 273-74. The court also determi ned that the claimnts

uld not suffer substantial harm by being denied the use and
enj oynent of weapons that were deened contraband. |ndeed, the
public woul d benefit from such a determ nation.

In this case, Mase drove the Honda to a designated |ocation for
the illegal drug transaction. However, unlike the weapons in
Fourteen Various Firearns, the Honda itself is not contraband

property. The public would not benefit fromits “renoval from
circulation and from conmerce” in the same manner that it would
benefit froma situation involving the renmoval of illegal weapons.
\Whi | e we have considered that court’s reasoning in our analysis, we
find that the facts are easily distinguished fromthe nmatter before
t he Court.




little over three nonths had passed between the tinme Claimant filed
her answer to the conplaint (on June 18, 2002), and the tine she
filed a notion for summary judgnent (on Septenber 26, 2002).°3

(Doc. 38, at 13). W cannot say that that period of tinme has

prej udi ced Marckesano’s case in a manner that would, in effect,
nullify any harmthat she has suffered as a result of being
deprived of the use of the Honda. To suggest otherw se would

ignore the fact that the Honda has been in the Governnent’s

possession for seventeen nonths.* This factor favors Marckesano’s
position.

4. Public | nterest

The Governnent argues that public interest favors the
granting of a stay since the Honda was “flagrantly used in
furtherance of the distribution of ‘hard’ drugs, and where there is
a substantial issue as to whether claimant is an owner at all, much
| ess an innocent owner.” (ld. at 13). W agree with the
Government that there is a strong public interest in elimnating

t he distribution of drugs, and we recogni ze that federal |aw

]It appears that Claimant was not dilatory in her attenpt to
recover the car. On Decenber 5, 2001, the DEA notified C ai mant of
its intent to forfeit the Honda. On Decenber 12, 2001, d ai nant
replied to the letter with a request to rel ease the Honda. On
March 12, 2002, the matter was referred to the United States
Attorney’s Ofice for the Mddle District of Pennsylvania. (Doc.
42, at 1-2). The conplaint was filed on May 16, 2002. (Doc. 1).

“The Honda was sei zed by DEA agents on Cctober 19, 2001, the
date of Mase's arrest in Stroudsburg, Pennsylvani a.
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permts the forfeiture of property used to conmt or facilitate the
commi ssion of a crine. See 18 U.S.C. § 983 (2003). However, the
crimnal investigation involving Mase has been concl uded; Mase pl ed
guilty and is currently serving his sentence. The uncontradicted
evi dence supports Marckesano’s contention that she is an innocent
owner who was unaware of the fact that Mase was involved in selling
Ecst asy. Mor eover, there was no evidence of conplicity on
Mar ckesano’s part in Mase’'s illegal activities that woul d support
t he Governnent’s case. As stated in the January 2003 Order, the
Governnment may find suspect the manner in which the Honda and the
options were paid for, but there is no evidence to support any
al | egati ons of Marckesano's involvenment in the illegal activity.
Finally, we find that there is also a strong public policy
agai nst the unnecessary forfeiture of a vehicle which evidence
shows is the property of an innocent owner. In reviewing this
factor wth those di scussed above, it appears to the Court that the
equi ties balance in Marckesano's favor. For the reasons stated
herein, the Governnent’s Mdtion for a Stay of the January 2003
Order pending the appeal is DENIED. However, we have concl uded
that in the interests of justice, we shall inpose on Caimnt the
follow ng restriction: she may not to sell or dispose of the Honda

pendi ng the appeal. An appropriate Order follows.




DATE:

Mar ch
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Ri chard P. Conaboy
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA,
Civil Action No. 3:02-CV-0831
Plaintiff,
Vs, . (JUDGE CONABOY)

2001 HONDA ACCORD EX
VI N #1HGCGE22561A035829,

Def endant .

ORDER
NOW this day of March, 2003, it is hereby ORDERED
t hat :
1. Plaintiff's Mdtion for a Stay Pendi ng Appeal is DEN ED
2. Caimnt Marckesano is permtted to recover the Defendant
vehicle fromPlaintiff’s custody, but she may not sell or dispose

of the vehicle pending the appeal.

3. The Cerk of Court is directed to mark the docket.

Ri chard P. Conaboy
United States District Judge
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