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MEMORANDUM AND ORDER

This action is currently before the Court follow ng an
advi sory jury verdict regarding Defendant United States of
Anerica’ s liability in th above-captioned matter. The action
ari ses out of the death of Brenda Testa who died on July 22, 2000,
ei ght een nonths after undergoing surgery for a ruptured cerebral
aneurysm on January 3, 1999. Plaintiff’'s Conplaint, filed on June

20, 2001, sets forth counts for Wongful Death, Survival Action and

Puni tive Damages, and all eges that Defendants were negligent and
showed reckl essness and carel essness in the care and treatnent of
Brenda Testa. (Doc. 1, Conpl.)

The United States of Anerica is a Defendant in this action

under the Federal Tort Cains Act (FTCA), 28 U S.C. 88 2671-2680




because Dr. Pravinchandra Patel, the energency room physician at
Bar nes- Kasson Hospital who treated Brenda Testa, is considered an
enpl oyee of the United States.
Begi nning on April 9, 2003, a trial was held before the Court
and a jury, the jury being advisory as to Defendant United States
because Plaintiff was not entitled to a jury trial under the FTCA
See 28 U.S.C. § 2402. The Court enployed the jury as advisory
pursuant to Federal Rule of Civil Procedure 39(c). All Defendants
ot her than the United States settled with Plaintiff on Tuesday,
ril 15, 2003, the fifth day of trial. On April 17, 2003, the
jury returned an advisory verdict for the United States, answering
“No” to a Special Verdict Question whether the jury found Dr.
Pravi nchandra Patel negligent. (See Doc. 200.)
Following trial, the Court requested Plaintiff and Defendant
United States to submt additional findings of fact and concl usi ons
of |aw and brief the |egal argunments the parties w shed the Court
o consider in rendering judgnent. (Doc. 201.) The parties have
now filed all post-trial subm ssions, (Docs. 204-208), and the
matter is ripe for disposition.

For the reasons set forth below, the Court will enter a
verdict in favor of Plaintiff and agai nst Defendant United States.

| . BACKGROUND

The facts in this case are basically undisputed. If not

ot herwi se noted, the recitation which follows is derived




essentially from Defendant United State’s Second Pretri al
Menorandum  (Doc. 148.)

On Decenber |6, 1998, Brenda Testa arrived at the Barnes-
Kasson County Hospital's enmergency room by anbul ance service at
12:54 p.m Barnes-Kasson is |l ocated in Susquehanna, Pennsyl vani a.
She was taken from her workplace to the hospital by anbul ance
because reportedly she had passed out at work and had a severe
headache with nmultiple other synptons. Upon arrival Brenda Testa

s treated by Dr. Pravinchandra Patel, an enpl oyee of the Barnes-

Kasson Health Center who, for the purposes of this |awsuit, has
been deened an enpl oyee of the United States of Anerica.!?

Dr. Patel conducted a history and physical exam nation of
Brenda Testa including a battery of blood tests. Dr. Patel also
ordered a chest x-ray and CT Scan of the head, w thout contrast.
Emer gency roomrecords indicate that Brenda Testa went for the x-
ray and CT Scan at 1:20 p.m Dr. Patel testified that subarachnoid
henmorrhage (SAH) was within his differential diagnosis. (See,

e.g., Patel Testinony, Doc. 181 at 36.) He further testified that,

i f a physician suspects SAH and the CT Scan is negative, further

! Pursuant to the provisions of the Federally Supported
Heal t h Centers Assistance Act of 1992 (FSHCA), 42 U.S.C. 8§ 233(9)-
(n), the United States Departnent of Health and Human Servi ces has
deened Bar nes- Kasson Health Center an enployee of the United States

or purposes of the Federal Tort Clains Act (FTCA), 28 U. S.C. 88
2671-2680. (Doc. 1, Notice of Renmoval T 3.) The FSHCA extends
FTCA coverage to the grantees that have been deened covered under 8§
233(h) and certain of its officers, enployees, and contractors.

(1d. § 4.) Therefore, in this action Defendant United States
stands in the shoes of Dr. Pravinchandra Patel.
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esting is necessary to rule out SAH - sone physicians doing an MR
hen | unbar puncture, others do the lunbar puncture first. (Doc.
181 at 30-31.) After exam nation and history, the foll ow ng signs
and synptons were recorded in Brenda Testa's nedical records:
sever e headache, neck pain, nausea, vomting, dizziness, confusion,
S| eepi ness and | ethargy. When asked to rate her headache on a

scale of one to ten, ten being the worst, Brenda Testa rated her

headache a ten. (Doc. 182 at 28.)
Shortly after 1:20 p.m, Dr. Patel called Dr. Janes DellaValle

0 was Brenda Testa's famly physician. Dr. Patel infornmed Dr.

Del | aVal l e that his patient was in the energency roomand that Dr.
Patel was going to admt the patient for further evaluation. Dr.
Dellavalle instructed Dr. Patel not to admt the patient and stated
hat he would cone to the enmergency roomto exam ne his patient.
Sonetinme after this conversation and before the results of the
-ray or CT Scan were available, Dr. Patel returned to his office
ith instructions to nurse Debra Wod to call himif there were any
change in the patient's condition. Dr. Patel did not perform any
urther tests on Brenda Testa. He did not communicate to Dr.

Del | aVal | e that he suspected SAH or what further testing he thought
may be indicated after the results of the CT Scan were known.

(See, e.q., Doc. 181 at 46.)

Thereafter, Brenda Testa's care was transferred to Dr.
DellavValle. At 2:00 p.m, Dr. DellaValle was contacted by Debra

od, R N., and he prescribed an IV of dilaudid for Brenda Testa.
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Nurse Arnmetta's notes indicate that Dr. DellaValle was in to see
he patient at 3:22 p.m and that she was resting confortably.
Sonetinme after 3:30 p.m, Nurse Arnetta received a report of the
CT Scan as negative fromDr. Shapiro at Marian Community Hospital

i n Carbondal e, Pennsylvania. Nurse Arnetta relayed the negative
results of the CT Scan to Dr. DellaVvalle.

Dr. DellaValle admtted Brenda Testa to the hospital on
Decenber 16, 1998. (Doc. 1, Conpl. T 36.) He did not performa

| umbar puncture after he received the report that the CT Scan was
negative. (See DellaValle Testinony, Docs. 181, 182.) Dr.

Del | aval | e exam ned her on Decenber 17, 1998, and di agnhosed Stat us
M grai nosi s, secondary di agnosi s bei ng hypertension and a skin
irritation on her left arm (Doc. 1, Conpl. Y 37.) ©Dr. DellaVvalle
di scharged Brenda Testa on Decenber 17, 1998, with a di agnosis of
m gr ai ne headaches. (ld. { 38.)

Fi ve days |l ater, on Decenber 21, 1998, Brenda Testa returned td
he energency roomat 9:25 a.m Dr. Patel was staffing the ER and
s contacted by Nurse Debra Wod. Her synptons were severe
headache, neck pain, and nausea. She had no vomting and no
Vi sion or speech probl ens.

Dr. Patel ordered a battery of blood tests and conducted a
physi cal exam nation. He found her to be alert and stable, in
noderate distress. Dr. Patel ordered a CI Scan of the head and
neck, wi thout contrast. Both tests were reported as negative per
Dr. Nathan Feldnman. In spite of Brenda Testa’'s synptons and his
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seri ous concerns about her condition, Dr. Patel did not do a | unbar

puncture. (Doc. 181 at 63-64.)

Upon recei pt of confirmation of negative CT Scan results,
Dr. Patel contacted a Neurologist, Dr. Vithal bai Dhaduk.
Dr. Patel arranged for Brenda Testa to have an i medi ate
consultation with Dr. Dhaduk in his office in Dunnore,

Pennsylvania. Dr. Patel did not discuss his differential diagnosis
ith Dr. Dhaduk, nor did he tell himthat he felt a | unbar puncture
s indicated because the CT Scan was negative. (Doc. 181 at 57-

60. )
At 12:45 p.m Brenda Testa was di scharged to go to Dr.
Dhaduk's office for a neurol ogical consultation. Dr. Patel's
reatment plan states: "Referred to Dr. Dhaduk in his office now.
Case discussed with Dr. Dhaduk. Follow up with famly MD as soon
as possible. The patient is stable.” Dr. Patel had no further
contact with Brenda Testa after he referred her to Dr. Dhaduk.
Brenda Testa's husband, Randy, drove her to Dr. Dhaduk's
of fice in Dunnore. Dr. Dhaduk eventually exam ned Brenda Testa
after her arrival at his office and di agnosed her as suffering from
severe status mgrainosis, hypertenstion and secondary frustration.
(Doc. 1, Conpl. 91 43, 44.) Dr. Dhaduk noted no CT Scan evi dence
of subarachnoid bleed. (ld. T 45.) Dr. Dhaduk’ s recommendati ons
i ncl uded “MRA and MRI of the head at sonme point of tinme.” (lLd.
16.) He did not performa |unbar puncture nor recomrend that she

have the procedure done by anyone el se. (See Dhaduk Testi nony,
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Doc. 191.)

Twel ve days later, on January 2, 1999, Brenda Testa was rushed
o the Emergency Room at Barnes-Kasson. (Doc. 1, Conpl. § 48.)
She was di agnosed with acute intracranial henorrhage and
ransferred to WIlson Menorial Hospital in Binghanton, New York
(1d. 91 48, 49.) At WIlson, she was treated for a Gade IV rupture
of a cerebral aneurysm and underwent surgery on January 3, 1999.
(1d. 91 49, 50.) Brenda Testa underwent several nore surgeries at
/1 son and remai ned as an inpatient there until February 24, 1999.
(ILd. 9 50.) She was transferred fromWI|son to Moss
Rehabilitation, the Drucker Traumatic Brain Injury Unit in
Phi | adel phi a, Pennsyl vani a, where she remai ned an inpatient until
her transfer to Allied Services in Scranton, Pennsylvania on Apri
16, 1999. (ld. T 51, 52.) She remained a resident at Allied
Services until her death on July 22, 2000, at the age of 26. (ld.
1 53.)

From January 3, 1999 - the date of the surgery to repair the
ruptured aneurysm- to her death on July 22, 2000, Brenda Testa
suf fered from quadriplegia and brain damage. (Doc. 114 Ex. A,
St at enent of Undi sputed Facts  69.) During that tinme Brenda

Testa had nunmerous conplications, including the follow ng: swelling

of the brain which required a craniectony; nultiple infections,
sone of which required her to be kept in isolation; periodic
[nsertion of a breathing tube placed in her wi ndpipe to allow her

0 breathe; periodic insertion of a left ventricular peritoneal
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shunt to relieve excess fluid pressure on the brain; and periodic
i nsertion of PICC |ines and porta caths to adm nister antibiotics
and bl ood products. (ld. 1Y 60-67; Doc. 204 at 3.)

At all relevant tines, Brenda Testa was the wi fe of Randy
Testa and the nother of Randy Testa, Jr., who was four years old
mwhen his nother died on July 22, 2000. (Doc. 1, Conpl. 11 31, 54.)

1. DI SCUSSI ON

The parties agree on the law applicable to this case regarding
bot h physi ci ans’ negligence and the role of an advisory jury.

A. Role of Advisory Jury

As noted previously, the jury was advisory as to Defendant

United States because Plaintiff was not entitled to a jury trial
under the FTCA.2 See supra p. 1 (citing 28 U.S.C. § 2402). The
Court has jurisdiction of this case against the United States
pursuant to the Federal Tort Clainms Act ("FTCA"), 28 U S.C. 88
2671-2680. In an FTCA action, the |law of the place where the

al | eged act or om ssion occurred, i.e., Pennsylvania, is to be

applied. 28 U S.C. §8 1346(b); Rodriquez v. United States, 823 F.2d

735, 739 (3d Cir. 1987). The FTCAis a limted waiver of sovereign
Ennunity maki ng the federal governnent l|liable for certain torts of

ederal enployees acting wthin the scope of their enploynent to

2 At the start of trial, the case was being tried to the jury
as to all Defendants except United States and to the Court as to
Def endant United States. However, when all Defendants except
United States settled md-trial, the jury was retained in an
advi sory capacity only. See supra p.1
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he sanme extent as a private party would be |iable under anal ogous

ci rcunstances. United States v. Oleans, 425 U. S. 807, 814 (1976).

As a statute waiving the immunity of the United States, the
ct must be construed in a manner that gives effect to

Congressional intent. Smth v. United States, 507 U S. 197, 203

(1993); United States v. Kubrick, 444 U S 111, 117-118 (1979).

he intent of Congress is unequivocally expressed in the mandate
hat tort actions against the United States "shall be tried by
he court without a jury." 28 U S. C 8§ 2402. To prevail, an
FTCA plaintiff nust show. (1) the existence of a duty owed to
hi m by a defendant enployee of the United States; (2) a negligent
breach of said duty; and (3) proxinate causation between the

breach and plaintiff's injury/loss. See Mahler v. United States,

196 F. Supp. 362, 364 (WD. Pa. 1961), aff'd, 306 F.2d 713 (3d
Cir. 1962).
The Court enployed the jury as advisory pursuant to Federal
Rul e of Cvil Procedure 39(c). Findings by an advisory jury are
not binding on the Court, as the ultimate responsibility for
inding the facts remains with the court. Fed. R GCv. P. 39(c).
“Atrial court has full discretion to accept or reject the findings

of an advisory jury.” Hayes v. Community General Osteopathic

Hosp., 940 F.2d 54, 57. (3d Cr. 1991)(citing Marvel v. United

States, 719 F.2d 1507, 1515 n.12 (10" Cir. 1983).
As this is a case brought under the FTCA, the Court has the

obligation to render a judgnent, and at that tinme, set forth its
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i ndi ngs of fact and conclusions of law See Fed R Cv. P. 52(a).
he court is entitled to believe testinony elicited by a plaintiff
rom an adverse witness and disbelieve testinony elicited by the
defense fromthat witness in just the same was as a factfinder may
believe testinony elicited on cross-exam nation to the exclusion of
estinmony elicited on direct exam nation.

After carefully considering all the testinony and evi dence
presented, for the reasons el aborated below, the Court declines to
ol l ow the advisory jury verdict and concludes that Dr. Patel was
negligent. Therefore, Defendant United States is liable for Dr.

Patel’s negligence and judgnent will be entered in favor of
Plaintiff.

B. Neqgli gence

Bl. Applicable Law

To establish an FTCA claimin this case, the |aw governing

medi cal mal practice in Pennsylvania is applicable. 1In order to

state a prim facie case of nedical mal practice in Pennsylvania, a

plaintiff nmust show (1) the physician owed a duty to the patient,
(2) the physician breached that duty; (3) the breach of duty was

he proxi mate cause of, or a substantial factor in, bringing about
he harm suffered by the patient, and (4) the damages suffered by

he patient were a direct result of that harm Mtzelfelt v.

Kanrin, 584 A 2d 888, 891 (Pa. 1990); Flanagan v. Labe, 666 A 2d

333, 335 (Pa. Super. 1995).
To make out a prima facie case, Pennsylvania requires that a
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plaintiff have "an expert witness testify to a 'reasonabl e degree
of nmedical certainty, that the acts of the physician deviated from
good and accept abl e nedi cal standards, and that such deviation

s the proximate cause of the harmsuffered.'" Flanagan, 666

A. 2d at 335 (enphasis in original) (quoting Mtzelfelt, 584 A 2d

at 892); see also Joyce v. Boul evard Physical Therapy &

Rehabilitation Center, P.C. , 694 A 2d 648, 654 & n.3 (Pa. Super.

| 997); Maurer v. Trustees of the University of Pennsylvania, 614

A. 2d 754, 757-58 (Pa. Super. 1992) (en banc) (citing cases).

As to the standard of care, the Pennsylvania courts have
said that a physician or surgeon is neither a warrantor of a cure
nor a guarantor of the result of his treatnment. Maurer, 614 A 2d
at 758. A physician or surgeon is not bound to enpl oy

any particul ar node of treatnent of a patient, and, where anong

physi ci ans or surgeons of ordinary skill and | earning nore than
one nmethod of treatnent is recognized as proper, it is not
negl i gence for the physician or the surgeon to adopt either of
such nmethods. Donal dson, 156 A 2d at 838; Maurer, 614 A 2d at
758.

The burden of proof in a malpractice action is upon the

plaintiff to prove either (1) that the physician or surgeon did
not possess and enploy the required skill and know edge, or (2)
hat he did not exercise the care and judgenent of a reasonable

man in |ike circunstances. Additionally, the applicable standard
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of care may enconpass nore than one nethod of treatnent. Maurer,

614 A.2d at 758 (citing Brannan v. Lankenau Hospital, 417 A 2d

196, 200 (Pa. 1980) (jury may not decide which of two respected
met hods was the better)).

The parties did not raise or present to the jury the issue of
contri butory negligence.

B2. Synopsis of Parties’ Argunents

Plaintiff contends that Dr. Patel's treatment of Brenda Testa

devi ated fromthe acceptable standard of care.® Specifically,
Plaintiff alleges that when Brenda Testa visited the energency room
on Decenber 16 and 21, 1998, she was experiencing signs of a

subar achnoi d henorrhage (SAH) and that Dr. Patel included SAH in
his differential diagnosis. Plaintiff maintains that the proper
prot ocol for treatnment of a suspected subarachnoid henorrhage is to
i mredi ately follow up a negative CT Scan with a | unbar puncture.
Plaintiff further contends that the standard of care for an

ener gency room physician required that Dr. Patel either performa

| umbar puncture on Brenda Testa on Decenber 16 and/or 21, 1998, in
order to make the appropriate diagnosis, or conmunicate the

i mredi ate need for the procedure to be perfornmed to the physician
Lo whom he was transferring care. Because Dr. Patel did not do the

procedure hinself or tell Dr. DellaValle or Dr. Dhaduk that he

3 The synopsis of Plaintiff’'s argunent is taken essentially
fromPlaintiff’'s Post-Trial Brief and Reply Brief. (Doc. 204 at
10-12; Doc. 207 at 8-17.)
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suspected SAH and a | unbar puncture should be done on Brenda Test a,

Plaintiff argues that Dr. Patel deviated fromthe standard of care.
Plaintiff argues that this deviation was a substantial factor in
causing the harmto Brenda Testa which eventually led to her death.
Def endant United States argues that Dr. Patel effectively
communi cated the nature of Brenda Testa' s conplaints and synptons,
hi s course of treatnent and his opinions that she needed additional
speci al i zed nedical care and treatnent.* As an exanple, Defendant
cites the fact that Dr. Patel was asking Dr. Dhaduk, a neurol ogist,
0 see Brenda Testa as soon as possible would sufficiently
communi cate to Dr. Dhaduk that Dr. Patel was considering a serious
neur ol ogi cal problem Defendant maintains that, on either Decenber
16 or 21, 1998, any reasonable physician reviewing Dr. Patel’s
medi cal docunentation and listening to his comments on the
el ephone woul d have understood that Dr. Patel was concerned that
Brenda Testa had a potential neurological condition that required
urther enmergent care and treatnment. Defendant further contends
hat the fact that Dr. DellaValle included SAH within his
di fferential diagnosis after speaking with Dr. Patel on Decenber
16, 1998, and that Dr. Dhaduk testified that he al so considered SAH
o0 be within his differential diagnosis when he saw Brenda Testa on

December 21, 1998, makes this concl usi on obvi ous.

4 The synopsis of Defendant’s argunent is taken essentially
If rom Def endant’ s Response to Plaintiff’'s Post-Trial Brief, (Doc.
208 at 3-5.)
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Regar di ng causation, Defendant asserts that the alleged

ailure of Dr. Patel to tell Drs. Dhaduk and Dell avall e what they
al ready knew coul d not have caused Brenda Testa's death or have

i ncreased the risk of her death. Defendant al so maintains that
Plaintiff totally ignores two inportant facts: Dr. DellaValle
estified that even if Dr. Patel had spoken to hi mabout SAH or a
| umbar puncture, it would not have changed the manner in which he
reated Brenda Testa; and Dr. Dhaduk testified that he does not

nt to hear a referring physician s conclusions about a patient
en he, as a neurologist, is asked to exam ne that patient.

Fi nal |y, Defendant concludes that Plaintiff ignores this
uncontroverted testinony because it nakes it clear that even if Dr.
Pat el had used the ternms “SAH or “lunbar puncture” when he spoke
o Dr. Dhaduk and Dr. DellaValle, this “conmrunication” would not
have changed the manner in which these subsequent treating
physi ci ans treated Brenda Testa.

B3. Synopsis of Experts’ and Physicians’' Testi nony

Three Def endant physicians testified as on cross-exan nation:
Doct or Pravi nchandra Patel, the Barnes-Kasson energency room
physi ci an; Janes A Dellavalle, MD., the famly physician to whom
Dr. Patel transferred Brenda Testa s care on Decenber 16, 1998; and
Vi t hal bhai D. Dhaduk, M D., the neurologist to whomDr. Pate
referred Brenda Testa on Decenber 21, 1998.

Plaintiff called three experts who testified as to the

appropriate standard of care for an enmergency room physician given
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he circunstances of this case: Jonathan Edlow, M D., Christopher
S. Qgilvy, MD., and Janes J. Corbett, MD. Al three experts
concluded that Dr. Patel deviated fromthe accepted standard of
care on both Decenber 16 and Decenber 21, 1998, and that the
devi ation increased the risk of harmto Brenda Testa. Doctors
Qgi | vy and Edl ow al so concl uded that Doctors DellaVall e and Dhaduk
deviated fromthe accepted standard of care, thereby increasing the
risk of harmto Brenda Testa. 1In his testinony, Dr. Corbett did
not give an expert opinion as to Doctors DellaVall e and Dhaduk
because both had settled with Plaintiff before Dr. Corbett
estified.

Def endant cal |l ed one expert w tness, Dean Dobkin, MD. Dr.
Dobki n concluded that Dr. Patel’s care and treatnent of Brenda
Testa were within the acceptabl e standard of care on both Decenber
16 and Decenber 21, 1998.

Dr. Patel testified that he was strongly suspicious of SAH and

hat it was within his differential diagnosis after exam ning
Brenda Testa on both Decenber 16 and Decenmber 21, 1998. Dr. Patel
agreed that, if he suspected SAH, he treated it as a life-
hreatening condition until he could rule it out. He further
estified that, because of his suspicion of SAH he considered that
a | unbar puncture would be appropriate to rule it out in the event
of a negative CT Scan and that, by not doing a |unbar puncture,
here is an increased risk that the diagnosis would be m ssed. Dr.

Patel testified that, on Decenber 16, 1998, Dr. Dell aVvall e had
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assuned Brenda Testa's care before the CT Scan results becane

avai l able. Dr. Patel explained that, because Brenda Testa was no

| onger in his care, he did not receive the CT Scan results and did
not order a lunbar puncture. He testified that he did speak once
ith Dr. Dellavalle - telling Dr. DellaVvalle that he had a patient
of his in the ER with severe headache and syncope and that he had
ordered a CT Scan. Dr. Patel also acknow edged that he did not

ell Dr. DellaValle that he was suspicious of SAH or that he

hought a | unmbar puncture should be done in the event of a negative
CT Scan.

Dr. Patel stated that he was even nore concerned about Brenda
Testa’ s condition on Decenber 21, 1998 - agreeing that he thought
her life could be in jeopardy. He testified that his concern | ed
himto call Dr. Dhaduk and arrange for an imredi ate consultation
after he got the negative results of the CT Scan. Dr. Patel

acknow edged that he did not tell Dr. Dhaduk that he suspected SAH

hat he thought a |unbar puncture should be done imediately or

hat he was concerned for Brenda Testa’'s life. He testified that
he told Dr. Dhaduk what was going on generally and that he needed
nmore help. Dr. Patel also acknow edged that he only sent Brenda
Testa’ s records from Decenber 21, 1998, with her when she went to
Dr. Dhaduk’s - he did not send Brenda Testa's records from Decenber
16 and Decenber 17, 1998. Wen asked why he did not comrunicate
his differential diagnosis of SAH or the fact that he thought a

| umbar puncture should be perfornmed, Dr. Patel testified that he
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did not think he had to - it was up to the physician to whom he
ransferred care to deci de what was wong and what further steps
shoul d be taken. (Doc. 181 at 25-138.)

Dr. DellaValle testified that he assuned Brenda Testa's care
on Decenber 16, 1998, and infornmed Dr. Patel that he would cone to
see her in the energency room He testified that SAH was wi thin
his differential diagnosis when he heard that the patient had a
severe headache, but after performng his own evaluation of Brenda
Testa in the energency room he believed she was suffering from
severe m grai ne headache. Dr. DellaVvalle testified that he was

aware that all of the synptons were present which had nade Dr.

Pat el strongly suspicious of SAH, although he found a conflict in
hat the patient reported that she had not passed out and the
medi cal records indicated that she had, and he al so had conflicting
i nformati on about the onset of the headache. In spite of his
concern, he acknow edged that he did not ask Dr. Patel about these
di screpancies, and in fact he had no contact with Dr. Pate
regardi ng Brenda Testa after Dr. Patel’s initial referring phone
call. He also acknow edged that the nedical records available to
himin the hospital on Decenber 16, 1998, contained the information
hat, on a scale of one to ten, ten being the worst, Brenda Testa
i dentified her headache as a ten. Dr. DellaValle further testified
hat SAH was no longer within his differential diagnosis after his
eval uati on and he found no need to do a |unbar puncture even though

he | earned that the CT Scan results were negative. Dr. DellaValle
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adm tted Brenda Testa with the m graine diagnosis and testified

hat he saw not hi ng between her adm ssion and di scharge whi ch woul d

change his mnd. He testified that there were three principal
reasons for not further considering SAH. First, Brenda Testa did
not have neck rigidity. However, after testifying that a supple
neck can be an inportant factor in ruling out SAH Dr. DellaVvalle
adm tted that a supple neck does not conpletely rule out SAH  Dr.
Del | aVal | e al so acknow edged that he docunmented that the patient
had continually conplained of a stiff neck. Second, the nedicine
he prescribed had worked and she was feeling better. Third, the CT
Scan was negative. He was very evasive about the need for a | unbar
puncture when a CT Scan is negative, even though he acknow edged
hat SAH can be m ssed by a CT Scan.

Regardi ng his comrunication with Dr. Patel, Dr. DellaVvalle
estified that the only thing he recollected Dr. Patel telling him
about the patient was that she had a severe headache - Dr. Patel
did not tell Dr. DellaValle that he would still suspect SAH even if
he CT Scan were negative. Although Dr. DellaValle testified that
he woul d have treated Brenda Testa the sanme way if Dr. Patel had
shared this information wwth him his reasoning was hard to foll ow
he earlier testified that the informati on woul d have been i nportant
because, had he heard the specific words, he may have been nore
inclined to think there was sonet hing he was not seeing or would
| ead himon a different path. Dr. DellaVvalle also stated that he

uld not feel he was doing his job properly if he did not share
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sonmet hi ng i nportant about a patient with another caregiver. (Doc.
194 at 7-68;, Doc. 182 at 10-83.)

Dr. Dhaduk testified that he received a call fromDr. Patel on

Decenber 21, 1998, asking if he could see Brenda Testa as soon as
possi ble. Dr. Dhaduk recalled that Dr. Patel told himthe patient
S in the energency room at Barnes-Kasson with a very severe
headache and gave hi m sone ot her general information. Dr. Dhaduk
stated that he told Dr. Patel he woul d see Brenda Testa that day -
o have her cone to his office in Dunnore with whatever records he
had and the CT Scan pi ctures.
Dr. Dhaduk stated that SAH was within his differentia

di agnosi s after hearing Brenda Testa' s synptons (including the
acts that she felt like a knife was going through her right eye
and that her vision had been cloudy and neck stiff since Decenber
16, 1998), but that he diagnosed her as having status m grainosis,

a condition which can have synptons simlar to those for SAH. He

estified that, anong other things, he based his diagnosis on the
ﬁacts that her synptons were consistent with severe m grai ne and
she had a history of headaches (which she had treated by taking
aspirin or tylenol and lying down). He also testified that, even

after his diagnosis, he was sufficiently concerned that she may

have a bl eed or sonething el se going on in her brain that he wanted
her to have additional testing. Dr. Dhaduk stated that he told
Brenda Testa and her husband that he wanted Brenda to go to a

Scranton hospital imrediately and have an MRl and, if the MRl were
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negati ve, recogni zing that a CI Scan cannot rule out SAH he wanted
her to have a lunbar puncture. He admitted that his witten
records indicate only that he told her to have an MR at sonme point
in time. Dr. Dhaduk testified that Brenda and Randy Testa told him
hey did not want to go to a Scranton hospital, that they wanted to
go hone and have the MRI done at Barnes-Kasson. Dr. Dhaduk stated
hat, although he did not wite “stat” or “ASAP’ on the MR
prescription, he told the Testas to have the MRl as soon as
possi ble. (Doc. 196 at 87-199.)

Regardi ng his comruni cation with Dr. Patel, Dr. Dhaduk
estified that Dr. Patel did not tell himthat he suspected SAH or
hat he felt a |lunbar puncture should be done to rule it out. Dr.

Dhaduk testified that he did not need this information from Dr.
Pat el because he makes his own di agnosis and treatnent
recommendat i ons based on his own eval uation of the patient, which
i ncludes a review of the patient’s records. However, this
reasoning i s confusing because Dr. Dhaduk acknow edged that Brenda
esta did not report all the synptons she had on Decenber 16 and
Decenber 17, 1998, and that he did not review the records from

hose dates because she had not been given them at Barnes-Kasson.

He further admtted that his evaluation took place after Brenda
Testa had been given both Advil and Maxall for her headache at
Bar nes- Kasson.

Plaintiff’s expert Dr. QOgilvy - a neurosurgeon who practices

at Massachusetts Ceneral Hospital and is an associ ate professor at
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Harvard Medi cal School and Massachusetts General Hospital -
estified that Brenda Testa s synptons on both Decenber 16 and
Decenber 21, 1998, were such that SAH should be included in the
exam ni ng physician’s differential diagnosis and that a negative CT
Scan shoul d have been followed i medi ately by a | unbar puncture.

Dr. Qgilvy further testified that, given the patient’s synptons,
either Dr. Patel or the physician to whom he transferred care
needed to do a lunbar puncture once it was known that the CT Scan
results were negative. Dr. Qgilvy acknowl edged that Brenda Testa’'s
synpt ons coul d be consistent with problens other than SAH, but he
stated that once SAHis wthin the differential diagnosis, a CT
Scan and | unbar puncture nust be done to rule it out.

Dr. Qgilvy also opined that Dr. Patel should have communi cat ed

o Dr. Dellavalle and Dr. Dhaduk that he suspected SAH and that a
Eunbar puncture should be done if the CI Scan results were
negative. (See Doc. 193 at 46-170.)

Dr. Qgilvy concluded that Dr. Patel’s failure to do the | unbar
puncture or have soneone else do it, and his failure to communicate
suspi ci ons about SAH and the need for a |unmbar puncture constituted
deviations fromthe standard of care. He further testified these
devi ations greatly increased the risk of harmto Brenda Testa
because, if a lunbar puncture had been done it |ikely would have
|l ed to a diagnosis of SAH and, if SAH had been di agnosed, the
aneurysm coul d have been clipped before it ruptured, thereby

preventing the catastrophic rupture which occurred on January 2,
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1999.

Dr. Qgilvy also concluded that the failure of Doctors

Del | aVal | e and Dhaduk to do a | unbar puncture deviated fromthe
standard of care and increased the risk of harmto Brenda Testa. As
ith Dr. Patel, Dr. Qgilvy opined that Doctors DellaVvalle and
Dhaduk had sufficient information to include SAH in their
di fferential diagnoses, and therefore a |unbar puncture needed to
be done to rule it out. Dr. Qgilvy testified that Dr. Dhaduk’s
reliance on the fact that Brenda Testa had a history of headaches
s not warranted because these headaches were significantly
di fferent and were acconpani ed by synptons she had not previously
experienced. (See Doc. 193 at 46-170.)
Plaintiff’s expert Dr. Edlow - an energency room doctor at
Bet h | srael Deaconess Medical Center in Boston, Mssachusetts, and
an Assi stant Professor of Enmergency Medicine at Harvard Medi cal
School - simlarly testified that, given Brenda Testa s synptons,
upon | earning that the CT Scan was negative, a |unbar puncture
shoul d have been done and, in this case, |unbar puncture was an
enmergency procedure. He stated that the sooner SAH i s di agnosed

and treated, the better the outconme. Dr. Edl ow opined that the

ailure to do a lunbar puncture on Brenda Testa increased the risk

of harmto her because it |ikely would have shown evi dence of SAH.
Dr. Edl ow al so stressed the inportance of appropriate

conmuni cati on when one physician is signing off a patient’s care to

anot her physician, particularly fromthe clinician who first sees
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he patient. Dr. Edlow testified that, in this case, the sign-out
o Dr. DellaValle should have included direct conmunication that

Dr. Patel was concerned about an intracranial henorrhage, that a CT
Scan had been ordered and that, if it was negative, a |unbar
puncture needed to be done. Regarding Dr. Patel’s care of Brenda
esta on Decenber 21, 1998, Dr. Edlow testified that the average
ener gency room physici an woul d have done a | unbar puncture before
cal l i ng another doctor. Dr. Edlow found it hard to believe that an
ener gency room physician would not do a | unbar puncture, but
assum ng that Dr. Patel would not, he should have call ed soneone to
he energency room at Barnes-Kasson to do the procedure. Dr. Edl ow
al so found Dr. Patel’s conmunication with Dr. Dhaduk | acking
because he did not express that he suspected SAH or that he thought
a | unbar puncture should be done. (See Doc. 182 at 108-235.)

Dr. Edlow s overall conclusion was that Dr. Patel’s failure to
do the | unbar puncture or have soneone else do it, and his failure
0 communi cate suspi ci ons about SAH and the need for a |unbar
puncture constituted deviations fromthe standard of care. He
urther testified these deviations increased the risk of harmto
Brenda Testa: the fact that a | unbar puncture was not done

i ncreased the |ikelihood of mssing the subarachnoi d henorrhage;
and m ssing the SAH di agnosis increased the risk that Brenda Testa
ul d beconme a brain-damaged quadri pl egi ¢ because di agnosi s whi ch
occurs before the patient has had significant neurol ogi c damage

generally leads to a very good outcone.
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Dr. Edl ow further concluded that Doctors Dell aVall e and Dhaduk

deviated fromthe standard of care, thereby increasing the risk of
harmto Brenda Testa. Dr. Edlow testifed that Dr. DellaValle had
all of the sane information at his disposal as Dr. Patel had and,
given this information, it deviated fromthe standard of care to
rule out SAH Dr. Edlow also noted that Dr. DellaValle's reliance
on the fact that Brenda Testa was feeling better was unreasonabl e -
it was dangerous to assunme a benign cause of a headache because she
| i kel y woul d have responded to the nedi cati on he had adm ni stered
even if she had SAHH Regarding Dr. Dhaduk, Dr. Edlow stated that

en you are concerned about SAH, as Dr. Dhaduk was, the diagnosis
needs to be made right away - the next day or next week is not
acceptable. He further testied that, upon encountering resistance
romthe Testas about having further testing done on Decenber 21,
1998, Dr. Dhaduk should have clearly told themthat the tests
needed to be done that day and that there could be serious
consequences if they were not done right away. (See Doc. 182 at
108- 235.)

Plaintiff’s expert Dr. Corbett - a practicing neurol ogist and

a Professor of Neurology at the University of M ssissippi - agreed

W th the other experts that Brenda Testa s synptons were strongly
suggestive of SAH and that a |unbar puncture needed to be done

i mredi ately after learning that the CT Scan was negative. Dr.
Corbett stated that an emergency room physician’s unwillingness to

performa | unbar puncture when he suspected SAH constituted a
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deviation fromthe standard of care. He further testified that the
performance of a |unbar puncture was an energency procedure when a
patient appears with Brenda Testa’'s signs and synptons. He opined
hat, in this case, Brenda Testa should have had a | unbar puncture
done in the emergency room- the doctor who got the negative CT
Scan results should have either done it hinself, had soneone el se
cone to the energency roomto do it, or have the procedure done
sonmewhere nearby and shortly after the negative CT Scan results

re known.

Dr. Corbett concluded that, at the very least, Dr. Patel, when
ransferring care on Decenber 16, 1998, should have conmuni cated to
Dr. DellaValle what his major concerns were and that a | unbar
puncture needed to be done if the CT Scan was negative. Simlarly,
Dr. Corbett testified that the standard of care required Dr. Pate
o tell Dr. Dhaduk that he suspected SAH and that he thought a
| umbar puncture should be done. (See Doc. 198 at 24-56.)

Along with his conclusion that Dr. Patel’s unwillingness to do
a | unbar puncture deviated fromthe standard of care, Dr. Corbett
concluded that Dr. Patel’s failure to do the |lunbar puncture or
have soneone else do it, and his failure to conmuni cate suspi cions
about SAH and the need for a |unbar puncture constituted deviations
romthe standard of care. He further testified that these

devi ati ons were substantial factors in bringing about the harmto
Brenda Testa because the fact that she did not have a | unbar

puncture increased the risk that SAH woul d not be di agnosed and the
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ailure to diagnose and treat the aneurysm seriously affected her
prognosi s.

Def endant’ s expert Dr. Dobkin - an enmergency room physici an
practicing at Comunity Medical Center in Tonms River, New Jersey -
agreed with Plaintiff’s experts that Brenda Testa's synptons were
strongly suggestive of SAH He further agreed that a | unbar
puncture needed to be done the sane day the CT scan results canme
back negative. Although Dr. Dobkin concluded that Dr. Patel had
“rusty skills” regarding |unbar puncture, he testified that he
believed Dr. Patel did not deviate fromthe standard of care either
by not perform ng the |unbar puncture hinself or by not having
soneone else do it. Dr. Dobkin testified that, because Dr. Patel

ransferred Brenda Testa s care to anot her physician on both
Decenber 16 and Decenber 21, 1999, Dr. Patel had net his obligation
o his patient. Dr. Dobkin agreed that good communi cati on between
menbers of a patient’s health care teamwere inportant. However,
he further testified that the standard of care did not require Dr.
Patel to communi cate his specific concern of SAH or the need for
Brenda Testa to have a |l unbar puncture because it is up to the
physi cian to whomthe patient is referred to exam ne the patient
and decide what further treatment is necessary. (See Doc. 186 at
16- 115.)

B.4 The Court’s Evaluation of Rel evant Evi dence

a. Dr. Patel’s Negligence

| conclude that there is conpelling evidence in this case that
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Dr. Patel did not give the decedent the care she was entitled to
recei ve when he saw her as a patient in the energency room (ER) at
Bar nes- Kasson on Decenber 16 and Decenber 21, 1998. The expert
estinmony shows that on those days the decedent had cl assic or near
cl assic synptonms of SAH. 5 Wile sone argunent m ght be nade that
it was not the only possibility in the full array of her synptons —
he constell ation of her synptons showed SAH as a distinct
possibility.® Further, all experts agreed that a Lunbar Puncture
i s necessary to rule out SAH when a CT Scan is negative and that it
is inportant to do this procedure as soon as possible.’

Under the circunstances of this case, Dr. Patel, as the ER
physi ci an who first saw the decedent (and saw her at her nobst acute
st age), shoul d have either done the |unbar puncture or had it done

i mredi ately.® Wen he handed her care over to Dr. DellaValle and

> See, e.q., Testinony of Plaintiff’s Expert Jonat han Edl ow,
M D., Doc. 182 at 105-06, 128; Testinony of Plaintiff’s Expert
Christopher S. Qgilvy, MD., Doc. 193 at 46; Testinony of
Plaintiff’s Expert Janes J. Corbett, MD., Doc. 198 at 17;
esti nony of Defendant’s Expert Dean Dobkin, MD., Doc. 186 at 44.
60- 61.

¢ See, e.q., Testinony of Plaintiff’s Expert Christopher S.
Cgi l vy, M D., Doc. 193 at 63-64; Testinony of Plaintiff’s Expert
anes J. Corbett, MD., Doc. 198 at 17; supra n.3.

" See, e.q., Testinony of Plaintiff’s Expert Jonat han Edl ow,
M D., Doc. 182 at 119, 123; Testinony of Plaintiff’s Expert
Christopher S. Qgilvy, MD., Doc. 193 at 47, 69, 107; Testinony of
Plaintiff’s Expert Janes J. Corbett, MD., Doc. 198 at 17, 22;
estinony of Defendant’s Expert Dean Dobkin, MD., Doc. 186 at 31
89-92, 96.

8 See, e.q., Testinobny of Plaintiff’s Expert Jonathan Edl ow,
M D., Doc. 182 at 112, 119, 121, 174; Testinony of Plaintiff’s
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Dr. Dhaduk he shoul d have communi cated to themthat he was
suspi ci ous of SAH, so they woul d have done the |unbar puncture
i medi ately.® The very |east he should have done was to clearly
and directly tell the physician to whom he referred Brenda Testa
hat, because of the constellation of her synptons, he was
concer ned about serious brain involvenent and felt a | unbar
puncture shoul d be done to address the nost dangerous of his
concerns.® By his own admission, Dr. Patel did none of these
hi ngs. 1!
Several experts further opined that Dr. Patel’s failure to do
an LP or adequately communicate his differential diagnosis and what
urther testing would be appropriate greatly increased the risk of

harmto Brenda Testa.!?

Expert Christopher S. Qgilvy, MD., Doc. 193 at 69, 76-77, 99-100,
106; Testinmony of Plaintiff’s Expert Janes J. Corbett, MD., Doc.
198 at 23-24, 28, 29-30, 39, 55.

® See, e.qg., Testinony of Plaintiff’'s Expert Jonathan Edl ow,
M D., Doc. 182 at 112, 123-24; Testinony of Plaintiff’s Expert
Christopher S. Qgilvy, MD., Doc. 193 at 69-70, 76-77, 99-100;
Testinmony of Plaintiff’'s Expert James J. Corbett, MD., Doc. 198 at
24-25, 34, 36, 41, 47-48.

10 See, e.qg., Testinony of Plaintiff’'s Expert Jonathan Edl ow,
M D., Doc. 182 at 110-111, 123-24; Testinony of Plaintiff’s Expert
Christopher S. Qgilvy, MD., Doc. 193 at 69-70, 76-77.

11 Testinony of Dr. Pravinchandra Patel, Doc. 181 at 45, 57-
60, 63-64.

12 See, e.qg., Testinony of Plaintiff’'s Expert Jonathan Edl ow,
M D., Doc. 182 at 103, 108, 119-20, 139-41; Testinony of
Plaintiff’s Expert Christopher S. Ogilvy, MD., Doc. 193 at 48-49,
73, 80-81, 90-93; Testinony of Plaintiff’s Expert Janmes J. Corbett,
M D., Doc. 198 at 25-26, 30-32, 34-35.

28




We do not ignore the fact that one expert nedical wtness

estified that he did not feel that Dr. Patel deviated fromthe

standard of care or that anything Dr. Patel did, or failed to do,

i ncreased the risk of harmto Brenda Testa.!®* But, the overal

ight of the evidence requires us to reject that opinion,
especially when we consider it in the context of this case.

Al'l experts agreed a |unbar puncture should have been done

i mredi ately in this case.'* However, Dr. Patel testified that he
uld not do a lunbar puncture hinself if he suspected SAH. 1°

Rat her, he “woul d prefer [a] neurol ogist or some nore experienced
doctor” performthe procedure. (Doc. 181 at 30-31.) Dr. Patel
had, at his request, received privileges fromhis superiors to do
| umbar punctures.!® However, he did not use themin this case. W
conclude that, if Dr. Patel did not want to do the LP hinself, at
he very | east he should have clearly communi cated his concerns to
he ot her physicians and shoul d have seen that a | unbar puncture

s done i mredi ately.

One expert opined that he could not even inmagi ne an ER

13 See, e.qg., Testinony of Defendant’s Expert Dean Dobki n,
M D., Doc. 186 at 42-44, 48-50, 115-16.

14 See supra nn. 7&8.

15 Testinony of Dr. Pravinchandra Patel, Doc. 181 at 31-32,
64, 90-97.

6 Testinony of Dr. Pravinchandra Patel, Doc. 181 at 65-66
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physi ci an who woul d not have done a |lunbar puncture.? But nore
i nportantly, all the experts agreed a |unbar puncture should have
been done in this case, and, all but Defendant’s expert testified
hat the physician who first saw the decedent and first saw the
cl assic synptons of SAH, should have done it or should have seen
hat it was done inmmediately.'® Dr. Patel’'s failure to do the
procedure, have soneone else do it immedi ately, or conmunicate his
di fferential diagnosis of SAH and the need for further testing was
a deviation fromthe standard of care that is expected of an
emer gency room physici an under the circunstances of this case.?!®
his deviation fromthe standard of care contributed to the
decedent’ s subsequent injuries and death. 20 Therefore, we concl ude
hat Dr. Patel was negligent in his care of Brenda Testa and is
I iable for the harmwhich ultimately |l ed to her death.
The testinony al so proved that Drs. Dellavalle and Dhaduk were
negl i gent and their negligence contributed to the decedent’s
i njuries and death.?' Because these doctors settled with Plaintiff,

here we consider their negligence only in the context of the need

7 Testinony of Plaintiff’'s Expert Jonathan Edlow, M D., Doc.
182 at 123.

18 See supra nn. 7-10.

19 See supra nn.5-10, 14-15.

20 See supra n.12.

2l See, e.q., Testinmony of Plaintiff’s Expert Jonathan Edl ow,
M D., Doc. 182 at 129-33; Testinony of Plaintiff’s Expert
Christopher S. Qgilvy, MD., Doc. 193 at 73.
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o apportion Dr. Patel’s negligence. W note that it is

uncontradi cted that Brenda Testa's care was transferred to Dr.
Del | avVal | e on Decenber 16, 1998, and to Dr. Dhaduk on Decenber 21
1998, and that both doctors were presented wth a patient who
showed cl assic, or near classic, synptons of SAH. It is also
uncontradi cted that neither doctor performed a | unbar puncture on
Brenda Testa, nor did either have anyone el se performthe
procedure. As with our findings as to Dr. Patel, this failure
greatly increased the risk of harmto Brenda Testa and was a
substantial factor in causing the harmwhich ultimately led to her
deat h.
b. Apportionnment of Negligence
Havi ng concl uded that Dr. Patel was negligent, and that his
negl i gence was a substantial factor in bringing about the harmto
Brenda Testa, it is necessary to determne if other Defendants were
negligent, and if so, to apportion that negligence anong of f endi ng
Defendants. | find that the percentage of causal negligence to be
attributed to Dr. Patel as twenty percent and the percentage of
causal negligence to be attributed to Dr. DellaValle and Dr. Dhaduk
o be forty percent each.

| reached the conclusion on the apportionnment of negligence
based on the foll ow ng anal ysi s.

Dr. Patel did not do a |unbar puncture and he did not
properly conmmuni cate with Dr. DellaValle and Dhaduk to assure that

it was done quickly and tinely, thus his conduct was negligent and
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it contributed to the injuries suffered by the Plaintiff Testa, or
at the very least, significantly enhanced the possibilities of her
i njury and deat h.

Dr. DellaVvalle accepted the transfer of the Plaintiff Testa
and did not do a |unbar puncture, even though he had access to the
records; knew that SAH was in the possible diagnosis; knew of
esta’s constellation of synptons; and knew or shoul d have known
hat Dr. Patel transferred the Plaintiff Testa to hi m because of
hi s serious concern about possible brain involvenent. As the
reati ng physician, he did not offer the decedent Testa a | unbar
puncture or the general care that she was due fromhim Thus, he
s negligent and his negligence contributed to or significantly
enhanced the potential for injury to the decedent Testa.

Li kewi se, Dr. Dhaduk accepted the decedent Testa as a
specialist in neurology. He, too, had access to the records, and
knew or shoul d have known that SAH was in the possi bl e diagnosis;
he knew of Testa’s constellation of synptons; and knew or should
have known that Dr. Patel referred Testa to himbecause of his
serious concerns about brain involvenent. As a specialist in
neur ol ogy, he failed to performa |unbar puncture and, generally,
di d not provide Testa wth the care due to her from such a
specialist. Thus, he was negligent and his negligence contributed
o or substantially enhanced the potential for injury to the

Pl ainti ff Testa.




Dr. Andrew G Verzilli testified as an econom c expert on

behal f of the Plaintiff. He was not cross exam ned and there was

no econom c testinony offered by any of the Defendants.

Dr. Verzilli testified that Brenda Testa was born in March of 1973;
hat she was married in 1995; and that her son, Randy, Jr., was
born in 1996; and that she died in July of 2000.

By using a variety of tables and other information, he
estified that persons in a group simlar to that of the Decedent,
uld have a |life expectancy of 54 years. He went on to give
estimates on Decedent Testa’'s potential earning capacity, m nus her
cost of personal maintenance, as well as estimates of the val ue of
her househol d services, that she woul d have given to her surviving
son had she lived. He stated that his estimtes were based on
consi deration of the person’s age, education, particular skills and
al ents, enploynent history, intentions of the person, and the
general circunstances surrounding the Decedent’s life history and
per sonal background. He also stated that in making his estimates
he consi dered the potential of increased productivity during the
course of a person’s work life experience. He enphasized that al
of his figures are estimates, and that when an expert, such as
hi msel f, is making such estimates, that he is “tal ki ng about a | ong
period of tinme in the future” and thus no figures are static and
are purely estimates based on his own experience in the field of
econom c prognosticati on.

Wil e he used a variety of figures, Dr. Verzilli finally
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stated, with regard to Decedent Testa' s lifetinme earning capacity,

hi s range of potential estimates would run froma | ow of

$469, 000. 00 to a high of $1,312,000.00. Wth respect to the |oss
of the value of household services she would have afforded to her
m nor child, Dr. Verzilli estimated a range that went froma | ow of
$138, 000. 00 to a high of $231,000.00 estimated over the projected
|ife span of the Decedent and the present age of the m nor.

I n maki ng an award of danmages to the Plaintiff’s estate in
his case this Court has taken into consideration not only the
igures used by Dr. Verzilli, but also a review of the Decedent’s

lifestyle and famly living conditions. That review | eads the
Court to conclude, in awardi ng damages in the areas testified to by
Dr. Verzilli, the appropriate anount should be in the | ower range

i ndi cated by the expert w tness.

I11. CONCLUSI ON

Based on all of the evidence and testinony presented in this

case, and sunmari zed herein, | find the Plaintiff has proved by the
air weight and preponderance of the evidence, that the

Dr. Pravinchandra Patel (and, therefore, the United States) was
negligent in that he failed to provide the Decedent, Brenda Testa,
ith the proper nedical care she was entitled to, and that his
negl i gence was a substantial factor in bringing about the Decedent,
Brenda Testa’s, injuries and death, and that the Plaintiff is

entitled to appropriate damages. | find, further, that the total

appropriate danages in this case has proven to be $1, 469, 502. 89,
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and that anpbunt will be awarded to the Plaintiff.

In assessing the overall liability in this case, we have

consi dered the conduct of all Defendants. However, the Verdict,
under the law, applies only to Dr. Pravinchandra Patel (and,
herefore, the United States), and | find the proportion that is
properly attributed to Dr. Pravinchandra Patel is twenty (20)
percent. Thus, the attached Verdict will be entered in favor of
he Plaintiff. The Court’s Findings of Fact, Conclusions of Law
and an appropriate Order follow

S/ Richard P. Conaboy

RI CHARD P. CONABOY
United States District Judge

Dat ed: June 16, 2003
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FI NDI NGS OF FACT

Plaintiff Mellon Bank, N. A, is a corporation organi zed and
exi sting under the |aws of Pennsyvania wth a place of

busi ness | ocated at 8 West Market Street, WI kes-Barre,

Pennsyl vani a.

Plaintiff Mellon Bank, N A, was duly appoi nted Adm ni strator
of the Estate of Brenda Reed Testa by the Register of WIIls of
Lackawanna County on August 16, 2000, File No. 35-00-00959.
Brenda Testa' s date of birth was Novenber 27, 1973.

Brenda Testa died on July 22, 2000, at the age of twenty-siXx.
Brenda Testa was married to Randy Testa and had one son, Randy
Testa, Jr., whose date of birth was April 26, 1973.

Def endant United States stands in the shoes of Dr.

Pravi nchandra Patel for the purpose of this |awsuit.

At all relevant tines Dr. Pravinchandra Patel, an enpl oyee of
the United States of Anmerica, was a physician licensed to
practice nedicine in the Commonweal th of Pennsyl vani a.

On Decenber 16, 1998, Brenda Testa was taken via anbul ance
service to the energency room of the Barnes-Kasson Hospital.
Upon arrival at the hospital, Brenda Testa cane under the care
and treatnment of energency room physician, Dr. Patel, in the
hospi tal energency room

Upon assumi ng care of Brenda Testa, Dr. Patel conducted a

hi story and physi cal exam nati on.

Dr. Patel's exam nation included a neurol ogical exam nation
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10.

11.

12.

13.

14.

15.

16.

17.

18.

After exam nation and history, the follow ng signs and
synptons were recorded in Brenda Testa's nedical records:
severe headache, neck pain, nausea, vomting, dizziness,
confusi on, sl eepiness and | etharqgy.

On Decenber 16, 1998, Dr. Patel's differential diagnosis

i ncl uded: subarachnoid henorrhage ("SAH'), other intracrani al
henmorrhage, tunor, stroke, and m graine.

Dr. Patel ordered several tests, including a CT Scan of the
head to rule out an intracranial pathol ogy such as tunor,

bl eedi ng, stroke and abscess.

Dr. Patel recognized that a CT Scan can be negative and yet a
person can have SAH.

Dr. Patel recognized that if a physician suspects SAH and the
CT Scan is negative, either an MRl or a |unbar puncture nust
t hen be done.

Dr. Patel recognized that a lunbar puncture is an inportant
di agnostic procedure to be used when SAH i s suspect ed.

Brenda and Randy Testa told Dr. Patel that Dr.DellaValle was
Brenda's primary care physician.

Dr. Patel has known and worked with Dr. DellaValle for
fourteen years.

Dr. Patel contacted Dr. Janes DellaValle and informed Dr.
Del l aval | e that Brenda Testa was in the Barnes-Kasson
energency roomw th a severe headache and syncope (Il oss of

consci ousness).
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20.

21.

22.

23.

24.

25.

26.

27.

When he heard that Brenda Testa was in the energency roomwth
a headache, Dr. DellaVvalle also included SAH in his
differential diagnoses of Testa's condition.

Dr. Patel also told Dr. DellaValle that a CT scan of

the brain was ordered and that they woul d see what the report
shows.

Dr. Patel did not tell Dr. DellaValle that SAH was within his
differential diagnosis.

Dr. Patel did not tell Dr. Dellavalle that, if the CT Scan
were negative, he would still suspect SAH.

Dr. Patel did not tell Dr. Dellavalle that, if the CT Scan
were negative, a |unmbar puncture or further testing should be
done to rul e out SAH.

Dr. Patel left the energency roombefore the results of the CT
Scan were back.

Dr. Dellavalle told Dr. Patel that the nurses should call Dr.
Del | avVal | e when the test results were in and he, Dr.

Dell avall e, would conme to the hospital and deci de whether to
adm t Brenda.

Brenda Testa's nedical care was transferred fromDr. Patel to
Dr. DellavValle at the tine of the phone conversati on between
the two physi ci ans.

On Decenber 16, 1998, Dr. DellaValle had access to the

nmedi cal records, Dr. Patel, and the hospital nurses involved

with Testa's care.
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29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

Dr. DellaVvalle accepted the transfer of Brenda Testa's nedica
care and treatnent.

Dr. DellaVvalle took a history from Brenda Testa and perforned
a physical on her.

After he took Brenda Testa's history and conducted the
physical, Dr. DellaValle admtted her.

Dr. Dellavalle did not performa |unbar puncture when he

| earned that the CT Scan was negati ve.

Dr. Patel acknow edged that, by not doing a |unbar puncture,
the patient was at an increased risk that SAH woul d be m ssed.
Dr. DellaVvalle diagnosed Brenda Testa as having a m graine
with a secondary di agnoses bei ng hypertension and a skin
irritation on her left arm

Dr. DellaVvalle discharged Brenda Testa fromthe hospital on
Decenber 17, 1998.

On Decenber 21, 1998, Brenda Testa returned to the

Bar nes- Kasson Hospital Energency Room conpl ai ni ng of headache,
posterior neck pain, nausea, dizziness and near syncope.

On Decenber 21, 1998, Dr. Patel conducted a history and

physi cal, reviewed the chart of Brenda Testa from Decenber 16,
1998, and ordered a CT Scan of her neck and head.

Dr. Patel still included intracranial henorrhage, abscess,
stroke and tunor, within his differential diagnoses.

On Decenber 21, 1998, Dr. Patel was nore al arned and nore

concerned about Brenda Testa's condition than he had been on
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40.

A1,

42,

43.

A4

A5.

46.

A7 .

48.

Decenber 16, 1998.

The CT Scan results were negative on Decenber 21, 1998.

Dr. Patel did not do a |unbar puncture on Brenda Testa after
he | earned of the negative CT Scan results.

Dr. Patel has received nedical training on howto perform

| umbar punctures and knows how to performthe procedure.

Dr. Patel has privileges at Barnes-Kasson to perform | unbar
punct ur es.

Dr. Patel perfornms |unbar punctures in energent cases

such as in suspected cases of neningitis; he does not perform
a lunbar puncture if he suspects SAH and instead refers the
patient to another doctor.

Dr. Patel has perforned approximately five to six |unbar
punctures since 1985; Dr. Patel performed approxinately one
hundred | unmbar punctures during his internship.

Dr. Patel did not attenpt to have anyone el se cone to the
Bar nes- Kasson energency roomto do a |unbar puncture on
Decenber 21, 1998.

Upon learning of the CT Scan results, Dr. Patel called a
nuer ol ogi st, Vhithal bhai Dhaduk, MD., requesting that Dr.
Dhaduk see Brenda Testa as soon as possible.

Dr. Patel told Dr. Dhaduk about Brenda Testa's synptons in
general terns.

Dr. Patel did not tell Dr. Dhaduk that SAH was wthin his

differential diagnosis.
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52.
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54.

56.

57,

55.

58.

59.

Dr. Patel did not tell Dr. Dhaduk that he thought Brenda Testa
needed to have a |l unbar puncture as soon as possi bl e.

Dr. Dhaduk agreed to see Brenda Testa in his office in
Dunnore, Pennsylvania, on Decenber 21, 1998, requesting that
she bring all available records and the CI Scan pictures with
her.

Brenda Testa was not given her records from Decenber 16 and
Decenber 17, 1998, to take with her to Dr. Dhaduk’s office.
SAH was within Dr. Dhaduk’s differential diagnosis.

Dr. Dhaduk di agnosed Brenda Testa with status m grainosis,
hypertensei on and secondary frustration.

Followi ng this diagnosis, Dr. Dhaduk was still suspicious of a
bl eed or sonme other serious condition in Brenda Testa's brain.
Because of Dr. Dhaduk’s concern, he considered that an MRl and
(if that did not show anything) a |unbar puncture should be
done as soon as possible.

Dr. Dhaduk’s notes reflect that an MRl should be done at sone
point in tine.

Dr. Dhaduk did not do a |unbar puncture on Brenda Testa on
Decenber 21, 1998.

Dr. Dhaduk gave Brenda Testa a prescription for an MR on
Decenber 21, 1998, without notation that it was to be done as
soon as possi bl e.

Def endant’ s expert, Dr. Dobkin, testified that a | unbar

puncture was not contraindi cated on Decenber 16 or Decenber
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61.

62.

63.

64.

65.

21, 1998.

On January 2, 1999, Brenda Testa was again rushed to the
emergency room at Bar nes-Kasson at which tine she was

di agnosed as having suffered an acute intracrani al henorrhage.
Brenda Testa was transferred to WIlson Menorial Hospital and
was treated for a Gade IV rupture of a cerbral aneurysm of
the right opthalmc artery.

Brenda Testa underwent surgery on January 3, 1999, and she
remai ned an inpatient until February 24, 1999.

The Decedent, Brenda Testa, remai ned hospitalized at various
hospital s, including Mbss Rehabilitation, the Drucker
Traumatic Brain Injury Unit in Philadel phia, Pennsylvani a,
Communi ty Medical Center in Scranton, Pennsylvania, and Allied
Medi cal Services in Scranton, Pennsylvania, until the date of
her death on July 22, 2000.

During the course of her treatnment at these various hospitals,
t he Decedent, Brenda Testa, remained totally disabled and
bedri dden, and suffered from many conplications and nedi cal
conditions, all of which flowed fromher original cerebral
aneurism

During her course of treatnment in these various hospitals,
Brenda Testa underwent significant and extensive treatnent,
all of which caused her considerable pain and suffering. She
was quadri pl egi ¢ and coul d not conmmuni cate, except by noddi ng

or novi ng her head.
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67.

68.

69.

70.

The Decendant, Brenda Testa, left surviving her husband, Randy
Testa, Sr., whom she married on Novenber 25, 1995, and a son
Randy Testa, Jr., who was born on April 24, 1996.

The amount of nedical bills incurred for the care and
treatnment of the Decedent, Brenda Testa, anmounted to

$338, 348. 89.

The funeral expenses incurred and paid regarding the Decedent,
Brenda Testa, anounted to $6, 154. 00.

Expert testinony estinmated the Decedent, Brenda Testa’'s,
potential |oss of earning capacity between $469, 000. 00 and

$1, 312, 000. 00, based on an estimate of the value of the
Decedent’s work life capacity and work |ife experience.

The econom c expert also provided a value on the estinmated

| oss of household services that would have been rendered to

t he Decedent’s son, Randy Testa, Jr., over the course of her
normal |ife expectancy at a low figure of $138,000.00 and a

hi gh estimate of $231, 000. 00.

CONCLUSI ONS OF LAW

The Court has jurisdiction of this case against the United
States pursuant to the Federal Tort Cainms Act (FTCA), 28
U S.C 88 2671-2680.

Under the FTCA, the | aw governing nedical mal practice in
Pennsyl vania, is applicable in this case.

The conduct or acts of the physician/defendants in this case
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10.

devi ated from good and accept abl e nedi cal standards and that
devi ation fromthose standards was the proxi mate cause of the
harm suffered by the Decedent, Brenda Test a.

The Decedent, Brenda Testa, at relevant tinmes, was the patient
of Dr. Patel, Dr. DellaVvalle, and Dr. Dhaduk, and was entitled
to receive fromthose physicians the kind of care represented
by good and accepted nedi cal standards, as testified to by the
experts in this case.

At all tines relevant, Dr. Patel was an agent, servant,

wor kman and enpl oyee of the Health Center acting within the
course and scope of his agency and/or enpl oynent.

Any liability on the part of Dr. Patel and the Health Center
is the responsibility of the United States of Anerica pursuant
to the Federal Tort C ains Act.

The standard of care for patients who present to a doctor with
a reasonabl e suspicion of SAH, is to performa CT Scan and, if
negative, performa |unbar puncture.

The signs and synptons of SAH i nclude severe headache, neck
pai n, nausea, vomting, dizziness, brief |oss of

consci ousness, confusion, sleepiness and |ethargy, and Brenda
exhibited all of these signs and synptons on Decenber 16, 1998
and Decenber 21, 1998.

Dr. Patel was negligent in that he failed to take proper

cogni zance of Brenda s signs, synptons and history.

Dr. Patel was negligent in that he failed to properly and/or
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12.

13.

14.

15.

16.

tinmely diagnose and/or treat Brenda.

Dr. Patel, on Decenber 16, 1998, was negligent in that he
failed to order, recommend, performor arrange for the
performance of a |unbar puncture during Brenda’s visit to the
Emer gency Room on that day.

Dr. Patel, on Decenber 21, 1998, was negligent in that he
failed to order, recommend, performor arrange for the
performance of a |unbar puncture during Brenda’s visit to the
Emer gency Room on that day.

Dr. Patel was negligent for not communicating with Dr.

Del |l aval | e on Decenber 16, 1998 that if the CT was negati ve,
that he, Dr. Patel, would still be suspecting that Brenda has
a subarachnoi d henorrhage, and therefore advising Dr.
Del l aval | e that a | unbar puncture was in order.

Dr. Patel was negligent for not communicating with Dr. Dhaduk
on Decenber 21, 1998, that he, Dr. Patel, was nore al arned,
and nore concerned, in view of the fact that Brenda was back
in the hospital a second tine, and that even though the CT
scans of the brain were negative, that Dr. Patel had not rul ed
out a subarachnoi d henorrhage, and therefore, a |unbar
puncture was required.

The negligence of Dr. Patel was a substantial factor in
causing harmto Brenda Testa and increased the risk of harmto
Brenda Test a.

The negligence of Drs. DellaVvalle and Dhaduk was al so a
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18.
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21.

22.

23.

24.

25.

26.

substantial factor in causing the harmto Brenda Testa and
increased the risk of harmto Brenda Testa and brought about
her injuries and deat h.

Dr. Patel’s proportionate share of the causal negligence is
20%

The anount of nedical bills that were paid for the care and
treatnent of Brenda Testa is $338, 348. 89.

The amount set forth in the preceding paragraph is fair

and reasonabl e and sai d expenses were due to the negligence of
the federal governnent through its agent, Dr. Patel

Danmages to Brenda Testa' s estate include funeral expenses

i ncurred which were $6, 154. 00.

Damages to Brenda Testa' s estate for | ost earnings and

i mpai rment of earning capacity is $400, 000. 00.

Damages to Brenda Testa's estate for the | oss of the value of
t he househol d services for Randy Testa, Jr., up until the tinme
he woul d be ei ghteen years of age is $125, 000. 00.
Conmpensati on awarded for Brenda Testa's physical pain and
suffering i s $200, 000. 00.

Conmpensati on awarded for Brenda Testa' s enotional pain and
nmedi cal angui sh is $125, 000. 00.

Conmpensati on awarded for Brenda Testa' s | oss of enjoynent of
life is $125, 000. 00.

Conpensati on awarded for Brenda Testa' s enbarrassnent and

hum |iation is $50, 000. 00.
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28.

29.

Conpensati on awarded for Brenda Testa's disfigurenent is

$50, 000. 00.

Conpensati on awarded for Randy Testa, Jr., |oss of guidance,
tutel age and noral upbringing which his nother, Brenda Test a,
woul d have provided to himhad she lived is $50, 000. 00.

The total damages awarded to the Plaintiff is $1,469, 502. 89.
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UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

VMELLON BANK, N. A., Adm ni strator :
of the Estate of BRENDA REED TESTA, :
Deceased, :CIVIL ACTI ON NO 3:01-CV-1503

Pl aintiff, :
- (JUDGE CONABOY)
V. :

UNI TED STATES OF AMERI CA,
BARNES- KASSON COUNTY HOSPI TAL,
PROFESSI ONAL NEUROLOG CAL

SSCCl ATES, P.C., VITHALBHAI D
DHADUK, M D., JAMES DELLAVALLE
M D.

Def endant s.

ORDER

NOW THI'S 16™ DAY OF JUNE, 2003, IT |I S HEREBY ORDERED

hat Judgnent is entered in favor of the Plaintiff and against the
Lefendant, Dr. Pravinchandra Patel, and the United States of
Anerican, in conformty with the Court Verdict slip attached hereto
and made a part hereof, in the anobunt of $293, 390.57

The Cerk is directed to close this case.

S/ Richard P. Conaboy

RI CHARD P. CONABOY
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MELLON BANK, N.A. Administrator
of the Estate of BRENDA REED TESTA,
deceased

Plaintiff

VS ) CIVIL ACTION NO. 3:01-CV-1503

UNITED STATES OF AMERICA ) (JUDGE CONABOQY)
BARNES-KASSON COUNTY HOSPITAL

AND SKILLED NURSING FACILITY )

PROFESSIONAL NEUROLOGICAL

IASSOCIATES, P.C., VITHALBHAI D.

DHADUK, M..D., JAMES

DELLAVALLE, M.D., AND BARNES-

KASSON COUNTY HOSPITAL

Defendants
COURT VERDICT
1. Do you find that any of the following Doctors were negligent?
Pravinchandra Patel, M.D. X__Yes No
James Dellavalle, M.D. X Yes No
Vithalbhai Dhaduk, M.D. X Yes No

If you answered Question 1 “yes’ asto any one or more of the Doctors, proceed to
Question 2.

If you answered Question 1 “no” asto al Doctors, the Plaintiff cannot recover and you should
return to the Courtroom.
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2. Was the negligence of those Doctors you have found to be negligent a substantial factor in

bringing about the harm to Brenda Testa?

Pravinchandra Patel, M .D. X Yes No
James Ddllavalle, M.D. X Yes No
Vithabha Dhaduk, M.D. X Yes No

If you answered Question 2 “yes’ asto any one or more of the Doctors, proceed to
Question 3.

If you have answered 2 “no” asto all Doctorsyou have found to be negligent, the Plaintiff cannot
recover and you should return to the Courtroom.

3. Taking the combined negligence that was a substantial factor in bringing about the harm to
BrendaTesta, as 100%, what percentage of that causal negligence is attributable to each of the Doctorg
you have found causally negligent?

Percentage of causal negligence attributable:

to Dr. Pravinchandra Patel (Answer only if you have answered

“Yes’ to Question 1 and 2 for Dr. Pravinchandra Patel) 20 %
Percentage of causal negligence attributable:

to Dr. James Dellavalle (Answer only if you have answered

“Yes’ to Questions 1 and 2 for Dr. James Dellavale). 40 %
Percentage of causal negligence attributable:

to Dr. Vithalbha Dhaduk (Answer only if you have answered

“Yes’ to Questions and 2 for Dr. Vithalbhai Dhaduk) 40 %

Total 100 %
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4, State the amount of damages sustained by the Estate of Brenda Testa for the following

categories.
Wrongful Desth:
A. Medica expenses $338,348.89
B. Funeral expenses $ 6,154.00
C. Lost household services $125,000.00
D. Loss of the guidance, tutelage and $ 50,000.00

TOTAL WRONGFUL DEATH DAMAGES$519,502.89

Survival Action:

A. Loss of earnings/impairment of $400,000.00
earning capacity

B. Physical pain and suffering $200,000.00

C. Emotiona suffering and mental $125,000.00
anguish

D. Disfigurement $ 50,000.00

E. Embarrassment and humiliation $ 50,000.00

F. Loss of pleasures and enjoyment $125,000.00
of life

TOTAL SURVIVAL ACTION DAMAGES $950,000.00

TOTAL DAMAGES $1,469,502.89

BY__ S/Richard P. Conaboy
RICHARD P. CONABOY
United States District Judge

DATE: June 16, 2003
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