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VEMORANDUM

| nt r oducti on.

Def endants, York County, York County Prison, Thomas Hogan
and Christopher Reilly (the “York County Defendants”), have filed a
nmotion to dismss the Plaintiff’s conplaint for failure to effect
service upon them They al so request dismssal wth prejudice
because service on them now woul d be beyond the statute of
[imtations. W presunme the notion is made under Fed. R Cv. P
12(b)(5). The Plaintiff has filed a cross-notion under Fed. R
Cv. P. 4(m for enlargenent of tine to effect service.

Plaintiff, Yudaya Nanyonga, filed this civil rights
action setting forth constitutional and state-law tort clains
arising fromtreatnment she received during her classification at
the York County Prison as a detainee of the Immgration and
Nat ural i zation Service (“INS’). Nanyonga nanes the INS and Dori s

Mei ssner, the INS Comm ssioner, (“the Federal Defendants”) as well




as the York County Defendants. Hogan is the prison warden and
Reilly is a nmenber of the York County Board of Comm ssioners.
Twenty-five John and Jane Does have al so been naned.

For the reasons outlined below, the court will exercise
its discretion to extend the tine for service on the York County

Def endants, and we will therefore deny their notion to di sm ss.

I1. Backgr ound.

The conplaint alleges as follows. On or about June 9,
1998, Nanyonga was transported to the York County Prison as an I NS
det ai nee seeking political asylum (Conplaint, § 12). Upon her
arrival, she was erroneously reclassified to maxi num security
status. She was then stripped naked and bound to a bed in a
spread-eagle position. (ld. at Y 14 and 16). During this tine,
she was subjected to racial slurs. (lLd. at  15). The Plaintiff
was al so injected with unknown drugs causing her to |ose
consci ousness for about two days. For these two days, she remained
naked and restrained to the bed in the spread-eagle position.

The conpl aint asserts various theories of liability
agai nst the different Defendants. Nanyonga seeks both nonetary and
declaratory relief for physical and enotional injuries allegedly
suffered as a result of Defendants’ actions.

Through New Jersey counsel, Nanyonga filed her conpl aint

on June 8, 2000, two years mnus one day fromthe date she was




al l egedly assaulted.! The Plaintiff used certified mail as a way
to serve the York County Defendants. The mailing did not contain a
request that the Defendants waive service under Fed. R Cv. P
4(d)(2). The Plaintiff’s return of service indicates that on June
19, 2000, certain individuals at the Defendants’ offices signed for
the conplaint. Wen the Plaintiff filed a return of service, she
justified the use of certified mail by relying on state |aw,
specifically noting as follows: “Certified Mail/RRR-NJ.”

In the nmeantime, the Plaintiff also used certified nai
as a way of serving the Federal Defendants. The Plaintiff’s return
of service indicated that individuals at these Defendants’ offices
had signed for them on June 20, 2000. On August 14, 2000, the
Federal Defendants filed a notion to extend the tinme to respond to
the conplaint.? On Septenber 14, 2000, they filed a notion to
di sm ss under Fed. R Cv. P. 12(b)(6).

On Cctober 17, 2000, Nanyonga filed for a default
j udgnent agai nst the York County Defendants, asserting that they

had been served by certified mail and that the tine for themto

1 Pennsylvania has a two-year period of limtations for bringing
suit for personal injuries. This limtations period is also
applicable to federal civil rights actions. See Urutia v.
Harrisburg County Police Depart., 91 F.3d 451, 457 n.9 (3d Cr
1996) .

2 Federal defendants have sixty days to answer a conplaint. See
Fed. R Cv. P. 12(a)(3)(A and (B). W also note that the federal
governnment, it agencies, and its officers and enpl oyees sued in
their official capacities, can be served by certified miil. See
Fed. R Civ. P. 4(i).
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answer or otherw se plead to the conplaint had expired. On Cctober
25, 2000, the York County Defendants filed their notion to dism ss
on the ground that the Plaintiff had not nade proper service upon
them noting the attenpt to serve by certified nail. (Two days
earlier the Defendants opposed the notion for default on the sane
ground.) Further, because service would now be after the statute
of limtations had expired, they sought dism ssal with prejudice.
On Novenber 7, 2000, conceding that service by certified
mai |l was inproper, the Plaintiff filed her cross-notion under Rule
4(m for an extension of time to effect service. This notion also

withdrew the nption for a default.

[11. Discussion.

The Plaintiff did not make proper service on the York
County Defendants. Fed. R Cv. P. 4 governs service in federa
court. Unless an individual defendant waives service under Rule
4(d) (2), service cannot be by mail. See Rule 4(e). And while Rule
4(e) (1) allows service under the rules of the state where the
district court is |ocated, Pennsylvania does not allow service by
mai | upon individuals either. See Pa. R Cv. P. 402. Nor does it
al l ow such service upon a political subdivision, |ike the defendant

county. See Pa. R Civ. P. 422. See also generally, Staudte v.

Abrahans, 172 F.R D. 155 (E.D. Pa. 1997)(with |imted exceptions,

nei ther federal nor Pennsylvania |aw allow service by mail).




Rule 4(m requires service of the conplaint within 120
days of filing, and if service is not acconplished wthin that tinme
frame, the court can either dism ss the action or extend the tine
for service. However, if a plaintiff establishes good cause for
her failure to make tinmely service, the court nmust grant an
extension of tinme for doing so. As the Rule provides:

(m Time Limt For Service. |If
service of the sumons and conpl ai nt
i s not made upon a defendant within
120 days after the filing of the
conplaint, the court, upon notion or
onits own initiative after notice to
the plaintiff, shall dismss the
action without prejudice as to that
def endant or direct that service be
effected wwthin a specified tine;
provided that if the plaintiff shows
good cause for the failure, the court
shall extend the tinme for service for
an appropriate period.

In ruling on a notion to extend the tine for service, the
Third Grcuit has decided that the court nust enploy a two-pronged
inquiry. First, it nust determ ne whether good cause for the
failure to effect tinely service exists. "If good cause is
present, the district court nust extend tinme for service and the

inquiry is ended." Petrucelli v. Bohringer & Ratzinger, GVBH, 46

F.3d 1298, 1305 (3d G r. 1995). Second, if good cause does not
exi st, the court nonethel ess has discretion to either dismss the
case Wi thout prejudice or extend the tinme for service. |d.

Rul e 4(m does not define “good cause,” but the Third

Crcuit has equated it with the “excusabl e negl ect” standard under
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Fed. R Cv. P. 6(b)(2). MI Tel econmunications Corp. V.

Tel econcepts, Inc., 71 F.3d 1086, 1097 (3d Cr. 1995). Thus, good

cause (follow ng fromexcusable neglect) "require[s] a
denonstration of good faith on the part of the party seeking an
enl argenment and sone reasonabl e basis for nonconpliance within the
tinme specified in the rules.” 1d. “[T]he primary focus is on the
plaintiff’s reasons for not conplying with the tine limt in the

first place.” 1d.; Boley v. Kaymark, 123 F.3d 756, 758 (3d G r

1997) (quoting MO Tel ecomuni cations, 71 F.3d at 1097)).

In nmoving for an extension, the Plaintiff argues that she
had good cause for not making tinely service because her attorneys
becane confused by the presence in the suit of federal governnental
defendants along with the | ocal governnental defendants and the
agency relationship that was alleged to exist between them This
| ed her lawers to conclude erroneously that service on the York
County Defendants could be acconplished under Rule 4(i), the
provi si on governing service on the federal governnent, it agencies,
and its officers and enpl oyees sued in their official capacities,

as previously noted in footnote 2.3

3 This argunent has been made in a “letter brief” which the
Plaintiff requests we accept “in lieu of a nore formal response .
.7 (Doc. 15, p. 5). The Plaintiff‘s counsel is advised that
[itigation in this court is governed by the Rules of Court for the
United States District Court for the Mddle D strict of

Pennsyl vania. These rules provide for the form filing and service
of briefs in litigation. Letter briefs will not be accepted
hereafter. These rules do not authorize |legal argunents in support
of notions to be nade in letters addressed to the presiding judge.

I nstead, Local Rule 7.5 requires that a brief, with the caption of
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The main difficulty wwth this argunent is that attorney
i nadvertence cannot be good cause justifying an extension of tine.
Good cause will not be found based on “inadvertence of counsel,”
“hal f-hearted efforts by counsel,” or “reliance upon a third party

or on a process server.” Petrucelli, supra, 46 F.3d at 1307

(internal quotation marks omtted). A plaintiff’s “disregard for
the ‘technical niceties’ of service of process” does not

constitute good cause. Ayres v. Jacobs & Crunplar, P. A, 99 F. 3d

565, 568 (3d Cir. 1996)). See also Momah v. Albert Einstein

Medical Center, 158 F.R D. 66, 69 (E. D. Pa. 1994)(failure to tinely

serve a conplaint will not be excused when the om ssion was due to
the attorney’s lack of diligence in effectuating the requirenments
of the rule).*

Havi ng concl uded that the Plaintiff has not denonstrated
good cause for her failure to conply with Rule 4(m), the court now
nmust determ ne whet her we shoul d exercise our discretion to allow
Nanyonga to serve the York County Defendants. On this prong of the

anal ysis, the Plaintiff argues that she attenpted service in good

the case, be filed with the Cerk of Court. Plaintiff's counsel is
advised to famliarize hinself with the Local Rul es because
deviation fromthe Rules will not be tolerated in the future.

4 Even if we could consider attorney inadvertence, we would not
accept such an argunent here. The Plaintiff’s contention that her

| awyers were confused cannot stand in the face of Rule 4(i), which
clearly applies only to federal defendants, and Rule 4(j)(2), which
directs how |l ocal governnents are to be served. W also note that
the argunent conflicts with the Plaintiff’s position in the return
of service that she was relying on New Jersey law, not Rule 4(i),
for service.
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faith and prosecuted the action diligently, noving for default
relatively quickly agai nst these Defendants when she thought
service had been made. |In part, she also argues that the running
of the statute of Iimtations (which would preclude a new suit

agai nst the noving Defendants) and the |l ack of prejudice to the
Def endants al so favor the exercise of our discretion to extend the
time for service.

We think this position is basically correct and wll
exercise our discretion to extend the time for service on the York
County Defendants. First, the expiration of the statute of
[imtations will bar another suit against these Defendants, and
that factor may be considered on the side of granting an extension.

Petrucelli, supra, 46 F.3d at 1306. Second, the Plaintiff did

attenpt service, albeit ineffectively. Third, there was no signal

that the attenpted service had not worked. See, e.q., Adans V.

Al liedSignal General Aviation Avionics, 74 F.3d 882 (8th G

1996). Finally, the noving Defendants have not cl ai med prejudice,

see Harley v. Gty of Phil adel phia, 1997 W. 363884, at *2 (E. D

Pa.), and prejudice is further negated by the actual notice the

Def endants received by the certified mail. |1d. See also Boley,

supra, 123 F.3d at 759.

We are buttressed in this conclusion by the argunent the
York County Defendants have made in support of dismssal with
prej udi ce because of the failure to make service. The Defendants

argue we should | ook to Pennsylvania | aw and deny an extensi on when
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the statute of limtations has run on an el event h-hour conpl aint.
We reject this position. Federal |aw governs this federal
procedural issue, not state law. Further, while the Defendants’

argunment m ght succeed in another context, see McCurdy v. Anmerican

Board of Plastic Surgery, 157 F.3d 191, 196-97 (3d Cr. 1998), we
are satisfied with the exercise of our discretion here.

An appropriate order is attached.

W LLI AM W CALDWELL
United States District Judge

Dat e: June 14, 2001
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ORDER

AND NOW this 14th day of June, 2001, it is ordered that:

1. Plaintiff’s notion for default judgnent
agai nst the York County Defendants (doc. 8) is
deened wi t hdr awn.

2. The York County Defendants’ notion to
di sm ss the conplaint (doc. 11) is deni ed.

3. Plaintiff’s cross-notion for enlargenent
of tinme to serve the York County Defendants
(doc. 15) is granted.

4. Plaintiff shall have twenty days from
the date of this order to effect service on the
Yor k County Defendants.

W LLI AM W CALDWELL
United States District Judge

FI LED: 6/14/01




