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BACKGROUND :

On Cct ober 30, 1998, plaintiff Kathy C. Lidwell comrenced
this action with the filing of a conplaint pursuant to Title VII
of the Cvil R ghts Act of 1964 (Title VIl), 42 U.S.C. 88 2000e
et seq. (Count 1), and the Pennsylvania Human Rel ati ons Act
(PHRA), 43 Pa. Cons. Stat. Ann. 88 951 et seq. (Count 11).
Lidwel | al so asserts suppl enental clainms under Pennsyl vania | aw
for intentional infliction of enotional distress (Count I111) and
negligence (Count V). Lidwell alleges a sexually hostile work
envi ronment at her former place of enploynment, University Park
Nursing Care Center (UPNC), operated by defendants SC | nvestors,
Inc. The hostile atnosphere is alleged to have been created by
def endant Carl Emanuel son, with later retaliation by defendant
Car ol Emanuel son

One naned defendant, Anne Ferguson, has been dism ssed as a
party by stipulation of all parties.

Default entered against Carol and Carl Emanuel son was set

asi de. By Menorandum and Order dated January 19, 2000, sunmary




judgnment in favor of the Emanuel sons was granted, with the entry
of final judgnment deferred pending resolution of the remaining
clainms. The claimasserted agai nst the Emanuel sons (Count [11)
is no longer a part of the case, at |east for present purposes,
and Count 1V, which was asserted agai nst both UPNC and Fer guson,
remains only as to UPNC. Counterclains asserted by the

Emanuel sons were withdrawn after sunmary judgnment was granted in
their favor with respect to Lidwell’s clains.

In the sanme nenorandum and order, we addressed a notion for
sumary judgnent by UPNC which was limted to the issue of
whether it took effective steps to end the harassnment once it
| earned of Carl Emanuel son’s conduct. Because there appeared to
be evidence of other violations of Title VII after the report, we
denied the notion for summary judgnent. However, during the
final pre-trial conference on January 28, 2000, counsel for UPNC
i ndi cated that renewal of the notion for summary judgnent m ght
be appropriate, and counsel for Lidwell |ater concurred. W
therefore issued an order permtting the renewal of the notion.
After a mnor dispute between the parties as to the formof the
notion, a renewed notion for sunmary judgnment was filed by UPNC

on May 23, 2000, and now is ripe for disposition.

DISCUSSION:

I. STANDARD

Summary judgnent is appropriate if the "pleadings,
depositions, answers to interrogatories, and adnmi ssions on file,
together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party
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i1s entitled to judgment as a matter of law." Fed. R Cv. P.
56(c) (enphasis added).

...[T]he plain | anguage of Rule 56(c) mandates the entry of
sumary judgnent, after adequate tinme for discovery and upon
notion, against a party who fails to nmake a show ng
sufficient to establish the existence of an el enent

essential to that party's case, and on which that party wll
bear the burden of proof at trial. 1In such a situation,
there can be "no genuine issue as to any material fact,
since a conplete failure of proof concerning an essenti al

el ement of the nonnoving party's case necessarily renders
all other facts immaterial. The noving party is "entitled
to judgnent as a matter of |aw because the nonnoving party
has failed to make a sufficient show ng on an essenti al

el enent of her case with respect to which she has the burden
of proof.

Celotex Corp. v. Catrett, 477 U S. 317, 323-324 (1986).

The noving party bears the initial responsibility of stating
the basis for its notions and identifying those portions of the
record which denonstrate the absence of a genuine issue of
material fact. Celotex at 323. He or she can discharge that
burden by "showing ... that there is an absence of evidence to
support the nonnoving party's case."” Celotex at 325.

| ssues of fact are genuine "only if a reasonable jury,
considering the evidence presented, could find for the non-noving

party." Childers v. Joseph, 842 F.2d 689, 693-694 (3d Gr. 1988)

(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986)). Material facts are those which will affect the outcone
of the trial under governing law. Anderson at 248. The court
may not wei gh the evidence or nake credibility determ nations.

Boyle v. County of Allegheny, 139 F.3d 386, 393 (3d Cr. 1998).

In determ ning whether an issue of material fact exists, the
court nmust consider all evidence and inferences drawn therefrom

in the Iight nost favorable to the non-noving party. Boyle at




393; White v. Westinghouse Electric Co., 862 F.2d 56, 59 (3d G r

1988) .

If the noving party satisfies its burden of establishing a
prima facie case for summary judgnent, the opposing party nust do
nore than rai se sone netaphysical doubt as to material facts, but
nmust show sufficient evidence to support a jury verdict inits

favor. Boyle at 393 (quoting, inter alia, Mtsushita Electric

I ndustrial Co. v. Zenith Radio Corp., 475 U S. 574, 586 (1986)).

ITI. STATEMENT OF FACTS

We note initially that the factual devel opnent for the
renewed notion for summary judgnent is considerably nore
extensive that the initial notion. See Statenent of Facts
(appended to Motion for Summary Judgnent), filed Novenber 15,
1999 (consisting of 5 nunbered paragraphs on one page); Statenent
of Material Facts filed May 23, 2000 (consisting of 26 nunbered
par agraphs on 9 pages). Based on this devel opnent, the court’s
analysis is nore extensive. Qur prior nenorandum then, is of no
assistance at this tinme, and our review of both the facts and the
applicable law is de novo.

W note as well that this task was made the nore difficult
by UPNC s failure to provide facts in a succinct form see Local
Rule for the Mddle District of Pennsylvania LR 56.1, and in
chronol ogi cal order. W have attenpted to restate the facts in a
fashion nore easily read. Sone of the facts have been restated
or clarified using the source docunents cited by UPNC. For
exanple, UPNC recites that it had a posted sexual harassnent
policy and that enployees were provided with a copy of the policy
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with their paychecks, citing Lidwell’s deposition testinony.
Revi ew of that testinony shows that Lidwell herself did not
receive the policy, which went only to UPNC enpl oyees and not
agency enpl oyees. Lidwell was shown a copy of the policy by an
enpl oyee of UPNC who received it with a paycheck

After conpleting her nursing classes at the end of My,

1995, Lidwell began work for Kinberly Quality Care, an agency

whi ch provided nurses to health care facilities when the
facilities were short on staff. One of the places where she

wor ked was UPNC. She began as an aide and | ater becane a fl oor
nurse or a charge nurse. She reported to a shift supervisor, who
reported to the Director of Nursing. The Director of Nursing in
turn reported to the Nursing Home Adm nistrator. The shift
supervisors to whom Lidwell reported varied throughout the tine

t hat she worked at UPNC.

Fer guson becane the Administrator during the tinme that
Lidwel | was assigned to UPNC. Carl Emanuel son was one of the
shift supervisors and, |ike the other shift supervisors, he was
responsi ble for signing time slips when Lidwell worked his
assigned shift.

In July, 1995, Lidwell was in a roomwth two patients when
Carl Emanuel son entered. Carl Emanuel son asked Lidwell’'s age and
Li dwel | responded that it was none of his business. Carl
Emanuel son | aughed and stated that the two had a | ot in comon.
Not hi ng about this conversation was offensive to Lidwell, and she
did not report it or conplain to anyone.

At an unidentified tine, Lidwell handed her time slip to
Carl Emanuel son, who was sitting at his desk. He asked what she
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had done to deserve the noney (or pay) and threw the tine slip
back onto the desk. Lidwell found the behavior inappropriate but
did not conplain to anyone about the incident, nor did she report
it because she was afraid that Carl Emanuel son would call the
agency and cancel her shifts.

In the beginning of August, 1995, Lidwell was feeding a
patient while Carl Enanuel son was working in the dining room
passing trays. At the next table, an aide told a patient, “You
need to set up there and eat that.” Carl Emanuel son whispered to
Lidwell, “I tell you that all the time but you don't listen.”

In early to m d-August, 1995, while Lidwell was serving a
patient a tray, Carl Emanuel son told the patient to “bite [ her]
ass,” adding that “she would probably like that, huh?” Wen the
pati ent |aughed, Carl Emanuel son asked, “Pretty nice, Tony, is
t hat what you’ re | aughi ng about?” Carl Emanuel son made the
comments from about ten feet away, but Lidwell was not |ooking at
himat the time. Lidwell did not report the incident to anyone
on that date.

In the mddl e of August, 1995, Lidwell was having a general
conversation about nursing issues with Beth Isett when Lidwell
mentioned to Isett that she was | ooking for another job because
Car| Emanuel son made her unconfortable. Lidwell also told Isett
that her feelings were due to the comments nade both to Lidwell
and to ot her people.

Lidwell was afraid to go to the admnistration wth her
conplaint. Because she worked weekends, she never really saw

adm ni stration personnel or the D rector of Nursing because




neither the Adm nistrator nor the Director of Nursing worked on
weekends.

On anot her occasion, Lidwell suggested to Carl Emanuel son
that he | ooked as though he had worked a double shift because of
hi s unshaven appearance. Carl Emanuel son rubbed his face and
said words to the effect, “This is to scratch your inner thighs
with,” or “I left this growto scratch your inner thighs with.”
Lidwel | did not conplain about this incident at the tinmne.

During a chance encounter with Isett, Lidwell told Isett
that if Isett saw Ferguson, Isett should report these incidents.
Lidwel | al so discussed the incident regarding Carl Emanuel son’s
beard wth G en Hotaling, a union representative.

Anot her incident Lidwell found offensive was on an occasi on
when Lidwell volunteered to help Carl Emanuel son set up an IV for
a patient. \Wen Carl Emanuel son asked if she was ready, Lidwell
asked, “Ready for what? Are you ready for the IV site?” Car
Emanuel son responded, “You know what | want.” Because Car
Emanuel son said this with “an undertone and the sneer and the
| augh,” Lidwell understood the statenent to nmean sonet hi ng
sexual .

The |l ast incident Lidwell found of fensive took place near
the tinme clock, when Carl Emanuel son said sonmething to which
Lidwel | did not respond. Carl Emanuel son told Lidwell that she
had an attitude. He added that he was going to call the agency
and tell themthat he did not want Lidwell there any nore. This
i nci dent occurred sonetinme before Septenber 28, 1995. Lidwell
was told by soneone at the agency in February, 1996, that they
had received a tel ephone call from UPNC canceling Lidwell’s

7




shifts. The agency also was told that Lidwell was no | onger
allowed at the facility. Lidwell did not work at UPNC after
being told about the call. Her last shift at UPNC was February
14, 1996, from6:30 a.m to 3:30 p. m

On Septenber 28, 1995, Lidwell received a call at hone from
Ferguson. Ferguson asked Lidwell exactly what was happening with
Carl Emanuel son. It was Ferguson who initiated an investigation,
as Lidwell had not conpl ained to Ferguson. Ferguson told Lidwell
to wite everything down and give the report to her (Ferguson).
Li dwel | never prepared the report, nor did she ever speak, or
request to speak, to Ferguson again about the matter. Lidwell
never provided to Ferguson any specific conplaints about Car
Emanuel son. Ferguson advi sed Lidwell that she could work
different shifts or hours apart from Carl Emanuel son, but that
she nmust provide that conplaint to her enployer because of her
unwi | I i ngness to talk to Ferguson

The investigation was sparked by a conplaint from Car
Emanuel son that enpl oyees were circulating false runors of a
rel ati onship between hinmself and Tammy Conway. A union
representative also | ooked into the all egations of sexual
harassnment but found insufficient evidence to warrant filing a
grievance about Carl Emanuel son’s conduct. A local union
representative was involved in the neeting investigating the
conduct of Carl Emanuel son. Lidwell spoke to himand told him
that she did not |ike Carl Emanuel son and that Carl Emanuel son
had made sone i nappropriate comments, but that she was not

interested in pursuing the matter through the union.




At some point shortly thereafter, Ferguson spoke to Car
Emanuel son about what she had heard concerning his behavior. She
told himthat such conduct was unacceptable if it was happening
and that his behavior would be nonitored. According to Ferguson,
no further m sconduct was reported or observed. Also, within one
or two weeks of Lidwell’s discussion with Ferguson, UPNC
enpl oyees were provided with a revised sexual harassnment policy,
whi ch Lidwell saw. However, Carl Emanuel son adopted a deneani ng
attitude toward Lidwell, conprised of |ooking at her with a sneer
and | aughi ng when she passed himat work. According to Lidwell,
this occurred every time she saw Carl Emanuel son after speaking
to Ferguson. Still, no further statenents with a sexual content
occurr ed.

However, after speaking with Ferguson about Car
Emanuel son’ s conduct, Lidwell found that her shifts at UPNC were
cut.! Ferguson did not order a cut in Lidwell’s hours. Rather,
it was the policy of UPNC to allowits enployees to work before
any agency enployees even if that neant that UPNC enpl oyees were
wor ki ng overtinme. Supervisors were directed to cancel any shifts
schedul ed for agency use whenever possible. Enployees of
Lidwel | s agency were the first to be cut, but RN Supervisors did
not detern ne who was assigned to work because they did not
det erm ne whi ch agency enpl oyees worked any particular shifts.
The use of agency enpl oyees decreased dramatically in 1996

(3,726.72) conpared to levels existing in 1995 (12, 168.91).

1UPNC refers to a statenent by soneone at Lidwell’s agency
referring to her concerns about shift cuts as ridicul ous. W
fail to see how the agency’s opinion of Lidwell’s concerns is
mat eri al for present purposes.




During the fall of 1995, in addition to working at UPNC,
Lidwel |l worked at Nittany Valley Rehabilitation Hospital and “The
Meadows,” facilities owned by Heal thSout h Corporation. Her
position was part-tine as a “pool enpl oyee” from Cctober 23,

1995, until January, 1996, when it becane full-time. The full-
time position was RN Supervisor at Nittany Valley and required
Lidwell to work on weekends.

Cenerally, Lidwell had worked only weekends at UPNC because
her husband was available to stay with their three children. Her
agency did not guarantee hours. Wen Lidwell’s shifts were
cancel ed by UPNC, no one was assigned to repl ace her.

Lidwel | was aware that Carl Emanuel son was bitter toward
agency personnel because he felt that they were overpai d.

UPNC had a posted sexual harassnment policy that al so was
distributed with enpl oyee paychecks, and “in-services” on sexual
harassment were provided. The policy provided that, upon receipt
of a conplaint of sexual harassment, an investigation would
follow. Lidwell was not provided with the policy personally, but
was aware of the policy after it was shown to her by an enpl oyee

of UPNC who received it with a paycheck.

ITI. TITLE VII

(A) Hostile Work Environment
It is an unlawful enploynent practice under Title VIl for an
enpl oyer “to fail or refuse to hire or to discharge any
i ndi vidual, or otherwi se to discrimnate against any individual
with respect to his conpensation, terns, conditions, or
privileges of enploynent, because of such individual’'s race,
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color, religion, sex, or national origin.” 42 U S.C. 8§ 2000e-
2(a)(1). This prohibition is broader than a bar to econom c or
tangi bl e di scrimnation, and covers nore than terns and

conditions in a narrow, contractual sense. Far agher v. Cty of

Boca Raton, 524 U. S. 775, 786 (1998)(citing Oncale v. Sundowner

O fshore Services, Inc., 523 U.S. 75, [78], 118 S. C. 998, 1001

(1998); Harris v. Forklift Systems, Inc., 510 U. S. 17, 21 (1993);

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986)).

“[ S] exual harassnent so severe or pervasive as to alter the
conditions of [the victimis] enploynent and create an abusive
wor ki ng environnment violates Title VII.” Faragher at 786
(quoting Meritor at 67; further citations, internal quotations
omtted).

The Suprene Court has descri bed hostile environnment clains
in general ternms. Such a claimhas two prongs: objective,
meani ng that a reasonabl e person would find the environnent
hostil e or abusive; and subjective, neaning that the victimin
fact perceived the environnent as hostile or abusive. Faragher
at 787 (citing Harris at 21-22). \Wether an environnent is
hostile or abusive is determ ned based on the totality of the
ci rcunst ances, including the frequency and severity of the
di scrimnatory conduct, its nature as physically threatening or
hum | iati ng as opposed to a nere offensive utterance, and whet her
it interferes with an enployee’s work performance. Faragher at
787-788 (citing Harris at 23). Mreover, Title VII does not
prohi bit genui ne but innocuous differences in the ways nen and
wonen routinely interact with menbers of their own or the
opposite sex. That is, sinple teasing, offhand comments, and
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i solated incidents (unless extrenely serious) will not amount to
di scrimnatory changes in the terns and conditions of enploynent.
Faragher at 788 (citing Oncale at [81], 118 S. . at 1003).

More specifically delineating the elenents of such a claim
the Third Grcuit has held that, to succeed on a claimof a
sexual Iy hostile work environnment, a plaintiff nust prove that:
(1) the plaintiff suffered intentional discrimnation because of
her sex; (2) the discrimnation was pervasive and regular; (3)
the discrimnation detrinentally affected the plaintiff; (4) the
di scrimnation would detrinmentally affect a reasonabl e person of
the sane sex in that position; and (5) the existence of

respondeat superior liability. Kunin v. Sears Roebuck and Co.,

175 F. 3d 289, 293 (3d Gr. 1999), cert. denied, 120 S. C. 398

(1999) .2

2ln Kunin, the Third GCrcuit noted that the termrespondeat
superior may not be appropriate because liability under Title VII
is direct, not vicarious. [d. at 293 n. 5 (citing Wllianson v.
Gty of Houston, 148 F.3d 462, 465 (5" Gir. 1998)). The Suprene
Court’s opinions in Faragher and Burlington Industries, Inc. v.
Ellerth, 524 U S. 742 (1998), also support the idea that Title
VIl enbodies a special formof liability for which the termis

i nappropriate, at least as relates to its traditional neaning.
The El eventh has terned the fifth el enent above, “(5) a basis for
hol di ng the enpl oyer liable,” Mendoza v. Borden, Inc., 195 F. 3d
1238, 1245 (11'"" Gir. 1999)(en banc; citation omtted), cert.
denied, 120 S. . 1674 (2000), although it terns the liability
“vicarious,” id. at 1245 n. 4. The appropriate term woul d depend
on whose behavior is at issue, that of the supervisor or the

enpl oyer itself. O course, regardless of how liability is
characterized or what termis used as an elenent of liability,
the Suprene Court’s opinions in Faragher and Ellerth govern

di sposition of the instant notion. But see Allen v. Nat’l RR
Passenger Corp., 90 F. Supp. 2d 603, 608-609 (E.D. Pa. 2000)

(di stinguishing between enployer liability for supervisor conduct
and cowor ker conduct but using standards derived from RESTATEMENT
whi ch woul d apply in cases of supervisor harassnent). It should
be noted, however, that the Supreme Court used the term
“vicarious liability.” Faragher at 780; Ellerth at 754.
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(B) Employer Liability

The primary argument put forth in support of UPNC s renewed
notion for summary judgnent is that UPNC is not |iable under
Faragher and Ellerth. |In those opinions, the Suprene Court
established the | aw of enployer liability under Title VII.

As a prelimnary matter, it should be noted that the
di stinction between quid pro quo clains and hostile environnment
clainms under Title VII is not significant in the context of
determ ni ng whet her the enployer may be held |liable. Rather,
that distinction is significant in the context of the threshold
guestion of whether the plaintiff can prove discrimnation: when
there is a tangi bl e enpl oynent action, the enploynent decision
itself constitutes an actionable change in the terns and
condi tions of enploynent; for harassnent which precedes any
tangi bl e enpl oynent action, the conduct nust be severe or
pervasive. The enployer’s potential liability, however, is not
af fected by the characterization of the claimas either quid pro
quo or hostile environment. Ellerth at 753-754.

There are several categories of cases in which an enpl oyer’s
liability is rather straightforward. Wen the alleged harasser
is “wthin that class of an enployer organization’ s officials who
may be treated as the organi zation' s proxy,” the enpl oyer may be
liable. Faragher at 789. Also, when there is a discrimnatory
enpl oynment action with tangible results, the enployer will be
| iable once the discrimnation is proven. 1d. at 790. The
rationale for the latter rule may be that the decision naker
“merges” with the enpl oyer or becones the proxy for the enpl oyer
in maki ng such a decision. Alternatively, the decision maker may
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be seen as acting within the scope of his or her authority in
maki ng the decision. Finally, it my be said that the decision
maker is aided by the agency relation in taking a discrimnatory
action. 1d. at 790-791 (collecting cases). Regardless, Meritor
confirmed the “soundness of the results in these cases (and their
continuing vitality), in light of basic agency principles...”
Faragher at 791.

When the enpl oyer or high-echelon official of an enpl oyer
has actual know edge of actionable harassnent by subordi nates,
the enployer may be liable. This liability is prem sed on a
theory of denonstrable negligence or as the enployer’s adoption
of the conduct and results as if they had been authorized as the

enployer’s policy. [1d. at 789. See also Kunin at 293-294

(enmpl oyer liable if it knew or should have known of harassnent
and failed to take pronpt renedial action). The Third G rcuit
utilizes a theory of negligence. Kunin at 294 (no liability when

enpl oyer’ s response stops the harassnent; citing Bouton v. BMW of

N. Anerica, Inc., 29 F.3d 103, 110 (3d Cr. 1994), which held

that there is no negligence if grievance procedure is effective).

More difficult are those instances in which there is no
tangi bl e, adverse job action, and the harasser is not of that
cl ass of persons sufficiently high in the defendant’s hierarchy
to be considered a proxy for the enployer. Because Title VII
defines “enployer” to include “agents,” 42 U S. C. 8§ 2000e(b),
principles of agency | aw are applied, using the general conmon
| aw of agency rather than the |aw of any particular state so that
there will be uniformty and predictability in the |aw under
Title VII. Ellerth at 754-755.
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The begi nning point is the ResTATEMENT ( SECOND) oF Acency (1957).

Ellerth at 755. See also Faragher at 793. The first rel evant

provi sion reads, “A master is subject to liability for the torts
of his servants conmtted while acting within the scope of their
enpl oynent.” ResTATEMENT, § 219(1). Conduct is within the scope
of enploynment when actuated, at |least in part, by a purpose to

serve the nmaster. ResTATEMENT, 8§ 228(1)(c).® See also Ellerth at

756; Faragher at 793. Wile courts generally have found that
conduct creating a hostile environnent falls outside the scope of
enpl oynment because it is not notivated by a purpose to serve the
master, the Suprenme Court pointed out that this will not be true
in every case. Ellerth at 756-757; Faragher at 793-798. For
exanpl e, sexual harassnment may be a way of furthering the

enpl oyer’s policy of discouraging wonen from seeki ng advancenent .

Ellerth at 757 (citing Sinms v. Montgonery County Commin, 766 F
Supp. 1052, 1075 (M D. Ala. 1990)). Oher exanples m ght be
racial discrimnation in job assignnments to placate prejudice in
the workforce, thereby preserving peace, or reprimandi ng mal e
workers with banter while responding to fenal e enpl oyees’

shortcom ngs in harsh or vulgar terns. Faragher at 798-799.4

3ln addition, the conduct nust be of the kind the servant is

enpl oyed to perform occur substantially within authorized tine
and space limtations, and, if force is applied, be expectable by
the master. Sec. 228(1). Section 228(2) states the obverse of
these principles, i.e. when conduct is not wwthin the scope of
enpl oynment. Because wor kpl ace harassnment is the basis for the
suit, these elenents generally will not be at issue.

4Conpari ng these exanples to the usual case of harassnment as an
expression of the supervisor’s own sexual interests, the Suprene
Court found the former to be within the scope of enpl oynent while
the latter would be traditional “frolic and detour” of a servant
outside the scope of enploynent. Faragher at 799.
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However, “The general rule is that sexual harassnment by a
supervisor is not conduct within the scope of enploynent.”
Ellerth at 757.

Even if an enployee is not acting within the scope of
enpl oynment, there are instances in which the enpl oyer may be
liable. These instances are those described in the foll ow ng
provi si on:

A master is not subject to liability for the torts of
his servants acting outside the scope of their enploynent,
unl ess:

(a) the nmaster intended the conduct or the
consequences, or

(b) the master was negligent or reckless, or

(c) the conduct violated a non-del egabl e duty of
the master, or

(d) the servant purported to act or to speak on
behal f of the principal and there was reliance upon
apparent authority, or he was aided in acconplishing
the tort by the existence of the agency relation.

RESTATEMENT, 8§ 219(2).

Subsection (a) addresses situations discussed above; that
is, when the enployer is directly liable because the conduct is
its own or because the actor is the proxy or alter ego of the
enployer. Ellerth at 758. Subsection (b) also addresses direct
l[1ability because the enployer itself is negligent; it would
apply when the enpl oyer knew or shoul d have known of the
harassment and failed to stop it. Ellerth at 758-759.

In neither Faragher nor Ellerth did the Suprenme Court
di scuss the applicability of Subsection (c), violation of a non-
del egabl e duty, as described in ResSTATEMENT, 8§ 214. There nay be
two reasons for this. First, it my be said that an enpl oyer has
a duty to protect enployees fromviolations of Title VII.

However, subjecting an enployer to liability for every violation
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of Title VII would be the sort of strict liability which the
Court has eschewed. Second, when there is a tangi ble, adverse
action, the conduct of the harasser nerges with that of the
enpl oyer and the enpl oyer would be |liable under 8 219(1) (cf.
Faragher at 790), 8§ 219(2)(a) (cf. Faragher at 791), or § 219(d)
(di scussed below). Thus, even if there may be a non-del egabl e
duty to refrain fromtangi bl e, adverse actions which viol ate
Title VII, the enployer is otherw se subject to liability.

It appears, then, that Subsection (c) nay represent one of
t hose principles of agency | aw which are not transferable in al

their particulars to Title VII. See Faragher at 803 n. 3.

Subsection (d) provides for enployer liability if the agent
exerci ses apparent but not actual authority, and the victins
reliance on the apparent authority is reasonable. Ellerth at
759. This analysis would apply only in rare cases, since nost
cases involve the m suse of actual authority. |d.

Finally, there are those cases in which the enployer will be
subject to liability because the harasser was ai ded by the
exi stence of the agency relation. This principle is knowm as the
“aided in the agency relation standard.” Ellerth at 760;

Faragher at 802. 1In a sense, the harasser always is aided by the
exi stence of the agency relation because there is proximty and
regul ar contact with a captive pool of potential victinmns.

Ellerth at 760. Because liability under these circunstances
woul d apply not only to all supervisor harassnent but to al

cowor ker harassnment as well, an unacceptable result (as inposing

strict liability), the aided in the agency relation standard
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requires the existence of sonmething nore than the enpl oynent
relation itself. Ellerth at 760; Faragher at 802-83.

In sone cases, the “sonething nore” which subjects the
enployer to liability will be a tangible enploynent action by a
supervisor, Ellerth at 760-761, which also may be termed an
active or affirmative invocation or supervisory authority.
Faragher at 804. “A tangi ble enploynent action constitutes a
signi ficant change in enpl oynent status, such as hiring, firing,
failing to pronote, reassignment with significantly different
responsibilities, or a decision causing a significant change in
benefits.” Ellerth at 761. Because of the nature of such
actions, that is, authority to take these actions is conferred
only by the enployer, there can be no question that the harasser
is aided by the agency relation in such cases. Ellerth at 761-
762; Faragher at 803-804.

When the harasser is a supervisor who takes no tangible
enpl oynent action, the “sonething nore” consists of subjecting
the enployee’s claimto an affirnmati ve defense. That is, the
enployer is liable for actionable discrimnation by a supervisory
enpl oyee, but may raise an affirmative defense consisting of two
el ements: (1) the enpl oyer exercised reasonable care to prevent
and correct pronptly any sexually harassi ng behavior; and (2) the
plaintiff enployee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enployer
or to avoid harmotherwise. Ellerth at 764-765; Faragher at 807.

It shoul d be enphasi zed that the discussion in both Ellerth
and Faragher relates directly to discrimnation by a supervisor.
If the harasser is not the supervisor, the principles enunciated
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in those opinions may not apply. Specifically, when the harasser
is a cowrker, the negligence standard applies, and the enpl oyer
wll be liable if it “knows or should have known of the conduct,
unless it can show that it took inmmedi ate and appropriate
corrective action.” Faragher at 799-800 (quoting 29 CF. R 8
1604. 11(d) (1997); also citing, inter alia, Andrews v. Gty of

Phi | adel phia, 895 F.2d 1469, 1486 (3d Cr. 1990)).

(C) PHRA
General ly, clainms under the PHRA are anal yzed in accordance

with Title VII. Dici v. Commpnwealth of Pennsylvania, 91 F.3d

542, 552 (3d GCr. 1996). More specifically, retaliation clains
under the PHRA are analyzed in the sanme manner as retaliation

clains under Title VII. Fogl eman v. Mercy Hospital, Inc., 91 F

Supp. 2d 788, 790-791 (M D. Pa. 2000). The discussion herein

therefore applies to the PHRA claimas well.

IV. APPLICATION

The question at this stage is whether UPNC nay be held
I iabl e based on the above-recited principles for the conduct of
Car|l Emanuel son and/or Carol Emanuel son. Because of its nature,

t he conduct nust be separated into distinct stages.

The conduct of Carl Enmanuel son before Septenber 28, 1995,
may support a finding of a hostile work environment. Wile sone
of the conduct may not seem in isolation, very serious, it nust
be placed into context. That is, Lidwell testified that Car
Emanuel son had a reputation for chasi ng wonen and cheating on his
wfe. Wth that in mnd, otherw se innocuous statenents nay have
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nore neaning. Also, given the overtly sexual nature of sone of
the coments, a jury mght infer that statenents which otherw se
m ght not be interpreted as sexual in nature indeed were intended
to be such. The comments may not have been great in nunber, but
Li dwel I only worked weekends, so that the coments would not have
to be as numerous to be a regul ar occurrence.

G ven all of these circunmstances, we do not believe that
summary judgnent is warranted based on UPNC s argunent that the
conduct was not severe and pervasive.

However, we further conclude that UPNC cannot be held |iable
for Carl Emanuel son’s conduct before Septenber 28, 1995. Car
Emanuel son was a coworker, not a supervisor, since he did not
have authority to take a tangi bl e enpl oynent acti on agai nst
Lidwell. The only authority Carl Emanuel son appears to have
exercised is signing Lidwell’s timecard to show that she worked a
given shift with him Carl Emanuel son therefore was not a
supervisor for Title VII purposes, and UPNC can be liable only if
it knew or should have known of the conduct and did not take
remedi al action.

Lidwel |l points to no evidence that UPNC knew or shoul d have
known of the conduct, and in fact admts that she did not report
his conduct to anyone in authority at UPNC, at her agency, or
wi th her union. Wen UPNC, in the person of Ferguson, cane to
| earn of the problems in Carl Emanuel son’s conduct, a neeting for
t he purpose of investigating the conplaints was held, and
Ferguson spoke to Carl Enanuel son about his behavior. This
action was taken despite the fact that Lidwell indicated that she
did not wish to pursue her conplaints about Carl Emanuel son.
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After that point, there was no further conduct of an overtly
sexual nature directed toward Lidwell.

In short, UPNC cannot be held |iable on a theory of
negligence for failing to take action because it did so.

The second phase of conduct was that which occurred after
Sept enber 28, 1995. For present purposes, we consider the
conduct of both Carl Emanuel son and Carol Enmanuel son because they
may be said to have acted in concert. However, even in tandem
t he Emanuel sons did not create a hostile work environment for
Lidwell. There was no overtly sexual conduct nor any statenent
of a sexual nature, nuch | ess conduct or a statenent, or
conbi nati on of conduct and statenents, which was sufficiently
of fensive to be actionable under Title VII. W therefore
concl ude that UPNC cannot be liable for any sexually hostile work
envi ronment created by Carl Emanuel son and/or Carol Emanuel son.

Lidwel | al so alleges, however, that the conduct of the
Emanuel sons after Septenber 28, 1995, was retaliatory in nature.
To recover for retaliation under Title VII, the plaintiff mnust
show that: (1) she engaged in a protected activity; (2) the
enpl oyer took an adverse enpl oynment action after or
cont enporaneous with the plaintiff’s protected activity; and (3)
a causal link exists between the plaintiff’s protected activity

and the enpl oyer’s adverse action. Farrell v. Planters

Li fesavers Co., 206 F.3d 271, 279 (3d G r. 2000). A “tenpora
proximty” between the protected activity and the all eged
retaliatory act may be sufficient to support an inference of
causation. |d. Wen tenporal proximty is not sufficiently
cl ose to support an inference of causation, timng and “other
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evi dence” may support the inference. 1d. at 280. Evidence of
i nterveni ng antagoni sm may constitute “other evidence” for

pur poses of proving causation but is not the only way of doing
so. 1d. at 280-281. W look to the record as a whole to

det erm ne whet her causation can be inferred. [1d. at 281.

In this case, Lidwell’ s protected activity was relating her
problenms with Carl Enmanuel son to Ferguson on Septenber 28, 1995.
While Lidwell may not have nade a formal conplaint directly to
UPNC, or through her union or agency, she provided information to
Fer guson, who was | ooking into allegations of m sconduct by Car
Emanuel son. We believe that this activity constitutes assisting
in an investigation for purposes of 42 U S.C. § 2000e-3(a), and
therefore is a protected activity.

The precise time at which Lidwell’s shifts were canceled is
not recited, and we do not think the alleged action taken in
February, 1996, is sufficiently close in tinme to the protected
activity in Septenber, 1995, to support an inference of causation
standi ng al one. To be considered as “other evidence” to support
causation is the fact that Carl Enmanuel son continued to act with
antagonismtoward Lidwell, in the formof a deneaning attitude,
sneering and |l aughter. Also, Carol Emanuel son, the person who
took the allegedly retaliatory action, is married to Car
Emanuel son

In its brief, UPNC argues that Lidwell’s shifts were
cancel ed and her hours reduced because UPNC was attenpting to
reduce hours worked by agency nurses because agency nurses were
paid nore than UPNC s own enpl oyees. This argunent is raised in
the context of attenpting to denonstrate that Lidwell has not
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proven that she suffered a tangible enploynent action. Brief in
Support of Mdtion for Summary Judgnent at 4-6. Actually, the
argunment properly belongs in a discussion of whether the
proffered reason for the adverse enploynent action is a pretext
for discrimnation.

When a plaintiff produces sufficient evidence to establish a
prima facie case of retaliation under Title VII, the analysis
does not end. Like other forms of discrimnation, a conplaint of

retaliation is subject to the fam liar MDonnell Douglas burden-

shifting anal ysis, under which the plaintiff first nmust establish

a prima facie case. Waldron v. SL Industries, Inc., 56 F.3d 491,

494 (3d Cir. 1995)(citing McDonnell Douglas Corp. v. Geen, 411

US. 792 (1973); Texas Dept. of Community Affairs v. Burdine,

450 U. S. 248, 253 (1981)). See also Wodson v. Scott Paper Co.,

109 F. 3d 913, 920 and 920 n. 2 (3d Cir.), reh’g en banc deni ed,
cert. denied, 522 U. S. 914 (1997) (applying burden-shifting

analysis to retaliation claim; darkson v. Penna. State Police,

Bureau of Liquor Control Enforcenent, No. GCv. A 99-783, 2000 W

1513773, at *5 (E.D. Pa. Cct. 10, 2000)(sane); Janes v. Telefl ex,

Inc., No. Gv. A 97-1206, 1998 W 966009, at *13 (E. D. Pa. Dec.

23, 1998) (sane).

If the plaintiff neets the initial burden of production,
there is a presunption of unlawful retaliation and the burden
then shifts to the defendant/enployer to articulate one or nore
legitimate, non-retaliatory reasons for the enploynent decision

about which the plaintiff conplains. [d.; St. Mary's Honor

Center v. Hicks, 509 U S. 502, 506-507 (1993)(quoting Burdine at

254). The burden then returns to the plaintiff to establish that
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the proffered reasons are pretextual and that retaliation was the
reason for the enploynment decision. Wldron at 507-508.

If the plaintiff neets the burden of producing evidence of a
prima facie case, and the defendant neets the burden of
articulating a legitimte, non-retaliatory reason for the adverse

enpl oynment deci sion, the MDonnell -Douglas framework no | onger is

rel evant and the presunption of unlawful retaliation is

elimnated fromthe case. St. Mary's at 507, 510-511. The

burden on the plaintiff remains, however, both to show that the
proffered reason(s) are false and that retaliation is the real
reason for the adverse action; nerely denonstrating the falsity
of the proffered reason is insufficient, although the falsity of
the proffered reason may be considered in determ ni ng whet her

there has been retaliation. St. Mary's at 511. See al so Wal dron

at 494 (summarizing St. Mary's).

Plainly, reducing Lidwell’s hours as part of an effort to
save noney on agency nurses would be a legitimte, non-
retaliatory reason for canceling shifts and not scheduling
Lidwell. It also should be pointed out, and indeed is pointed
out by UPNC, that Lidwell’s full-tinme enploynment neant that she
was avail able for less work at UPNC. A reduction in hours or
shifts based on unavailability also would be a legitimte, non-
retaliatory reason

It also should be pointed out that a reduction in hours and
the term nation of Lidwell’s enploynment woul d be tangible
enpl oynment actions, subjecting UPNC to liability should the

retaliation be proven.
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The question becones whether Lidwell has denonstrated for
pur poses of summary judgnment that the proffered reasons are a
pretext for retaliation.

Lidwell first points to a purported tel ephone call to her
agency in which sonme unidentified person fromUPNC told the
agency that UPNC was canceling all of her shifts and that she was
not permtted in UPNC any nore. Lidwell fails either to identify
t he person at her agency who received the call or to provide a
record of such a call. Wile a statenment by a representative of
UPNC m ght be non-hearsay, Fed. R Evid. 801(d)(2) (A, (O, (D
the statenent as related by an agency enployee to Lidwell is
hearsay. Al so, absent a business record reflecting the
statenent, Fed. R Evid. 803(6), no exception to the hearsay rule
woul d al low the statement into evidence. W therefore conclude
that the alleged tel ephone call is not properly considered by the
court and does not serve as a basis for a finding of pretext.

Lidwel |l also points to the evidence of the cancellation of
her shifts. UPNC points out that the evidence shows that
Lidwel | "s hours were reduced when she becane unavail abl e and when
there was a general reduction in hours worked by agency nurses.
The evi dence on which the parties rely is not conclusive on the
poi nt and, frankly, seenms to confuse the point.

According to affidavits submtted by UPNC, M chelle Snyder
and Elizabeth Isett were the other RN Supervisors apart from Car
Emanuel son. According to Isett, a scheduling clerk and Carol
Emanuel son schedul ed agency enpl oyees for the 7:00 a.m to 3:00
p.m shift. The RN Supervisors did the scheduling for the 3:00
p.m to 11:00 p.m and the 11:00 p.m to 7:00 a.m shifts. Wile
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UPNC coul d ask for certain agency personnel, the agency made the
actual assignnment. See Exhibit 1 to Record Docunent No. 61.

According to Mchelle Snyder, Carl Emanuel son worked the day
shift as RN Supervisor and Isett worked part-tinme on the 3:00 to
11: 00 p.m shift. The RN Supervisors all reported to Carol
Emanuel son. A scheduling clerk did all of the scheduling of
personnel, including agency enpl oyees. RN Supervisors could
cancel a shift if UPNC enpl oyees could work, and shifts worked by
nurses fromLidwel |’ s agency were cancel ed first because they
were the nost expensive. Also, RN Supervisors could request
addi ti onal agency nurses if necessary. UPNC did not direct the
agency as to what enployees to send to work a shift. Exhibit 6
to Record Docunent No. 61.

Both Isett and Snyder indicate that neither of the
Emanuel sons directed themto cancel Lidwell’s shifts.

In response, Lidwell points to her deposition testinony to
the effect that her shifts were cancel ed despite the fact that
she had nore seniority than other agency nurses, and she saw
docunents with a “yellow sticky” with a notation to cut her
(Lidwel ') first.

There are a nunber of questions that this evidence does not
answer. Although Lidwell states in her brief that her deposition
testinmony was to the effect that her shifts were cut “even when
she had nore seniority than the other agency nurses assigned that
day,” Brief in Qpposition to Mdtion for Summary Judgnent at 5,
her testinony falls short of that statenment. Her deposition
testimony was that her shifts were cut despite the fact that
“there was people fromthe agency that had | ess experience than
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me or less time there...” N T. 10/27/99 (Lidwell deposition) at
97. This statenent does not say necessarily that the nurses with
| ess seniority were assigned to work the sanme shift or day as

Li dwel | when her shifts were cancel ed.

Conversely, although Isett and Snyder may never have
cancel ed one of Lidwell’s shifts, and they may never have been
told by Carol Emanuel son or Carl Enanuel son to do so, it cannot
be said that Carl Emanuel son did not do so, nor that Carol
Emanuel son did not do so. In addition, we cannot tell fromthis
record whether Isett or Snyder sinply would have been told to
cancel a shift for an agency nurse, and Lidwell was the only
agency nurse assigned.

To determine that the cancellation of Lidwell’s shifts was
not retaliatory, at |east for purposes of summary judgnent, we
woul d need to know the dates or hours of Lidwell’s availability,
to be conpared to the tinmes when agency nurses worked at UPNC.

If the two are exclusive, it cannot be said that the

cancel lations were retaliatory. Alternatively, we would need to
know whet her the RN Supervi sor who canceled a shift knew the
identity of the agency nurse working the shift. |If not, the
cancel l ati on cannot be said to have been retaliatory. O, if we
knew what particular shift was canceled and that Isett or Snyder
was the RN Supervisor for that shift, we could draw the inference
that the cancellation was not retaliatory.

In other words, we sinply do not have sufficient information
to determ ne that the adverse actions taken by UPNC were
retaliatory. Wile Lidwell bears the burden of denonstrating
that the proffered reasons were a pretext for retaliation, and we
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coul d not conclude definitively that they are a pretext, she has
denonstrated sufficiently that the proffered reasons may be
di sbelieved. That is, her testinony, if accepted, would show
that there was a conscious effort to cancel her shifts. This
evi dence, in conbination with the continued deneaning attitude on
the part of Carl Emanuel son and questions asked by Carol
Emanuel son concerning Lidwell’s job status, could support an
inference that the effort was by one or both of the Enmanuel sons.
Moreover, UPNC has failed to elimnate this possibility because
it has not shown that neither of the Emanuel sons cancel ed the
shifts. Finally, nothing on the record shows why UPNC st opped
scheduling Lidwell but, if a jury determ ned that the Emanuel sons
were responsible for the cancellations, they could infer that the
Emanuel sons were responsi ble for the cessation of the scheduling
of Lidwell also.

For these reasons, the claimof retaliation survives the

renewed notion for summary judgnent.

V. CONCLUSION

The renewed notion for summary judgnment will be granted in
part and denied in part. The notion will be granted as it
relates to the claimfor a hostile working environment, but wll
be denied as it relates to the claimfor retaliation.

An order consistent with this opinion will issue.

James F. McClure, Jr.
United States District Judge
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N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVAN A

KATHY C. LI DWELL, :
Plaintiff : No. 4:CV-98-1778

: (Judge McC ure)

V.
UNI VERSI TY PARK NURSI NG CARE
CENTER, a/k/a SC | NVESTORS,
I NC. ,
Def endant
ORDER
October 19, 2000

For the reasons stated in the acconpanyi ng nmenorandum IT IS
ORDERED THAT:

1. Def endant University Park Nursing Care Center’s renewed
nmotion (record docunent no. 69) for summary judgnent is granted
in part and denied in part.

2. The notion is granted insofar as it relates to
plaintiff Kathy Lidwell’s claimof a hostile working environnent.

3. The notion is denied insofar as it relates to the claim
of retaliation.

4. The entry of final judgnent is deferred pendi ng
resol ution of the renaining claimns.

5. A further case managenment conference will be schedul ed

upon di sposition of the notions for summary judgnent in the

related Hill and Holler cases (nos. 98-1298 and 98-1299).

Janes F. McClure, Jr.
United States District Judge

FI LED: 10/19/00




