UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

REG NALD REAVES,
CIVIL ACTION NO. 3:01-Cv-1149
Petitioner,

v, : (JUDGE CONABOY)
: (Magi strate Judge Blewitt)
WARDEN, U. S. P. LEW SBURG

Respondent .

VEMORANDUM AND ORDER

This case is before the Court for consideration of Magistrate
Judge Thomas M Blewitt’s Report and Recommendation, (Doc. 10),
concerni ng Regi nald Reaves petition for habeas corpus filed
pursuant to 29 U.S.C. 8§ 2241, (Doc. 1). The Magistrate Judge
recommends that this Court dismss Petitioner’s habeas corpus
action. (Doc. 10 at 8.) Petitioner has filed objections to the
Magi strate Judge’ s Report and Recommendati on, (Doc. 13), and
Respondent has filed a brief opposing Petitioner’s objections,

(Doc. 14). Therefore, we will review the matter de novo. See

Cpollone v. Liggett Goup, Inc., 822 F.2d 335, 340 (3d Gr. 1987),

cert. denied, 484 U S. 976 (1987).

Petitioner objects by reiterating his assertion that 28 U S. C




8§ 2241 is a proper ground for his claim (Doc. 13.) Specifically,
Petitioner raises the follow ng objections: 1) the Petitioner
shoul d be granted a default judgnent, or at a mnimumstrike the
Governnent’ s response, (Doc. 4), because the Governnent has not
properly responded to the habeas petition; 2) the Mgistrate Judge
incorrectly concluded that this District Court does not have

subj ect matter jurisdiction; 3) the Magistrate Judge did not
properly consi der appellate decisions holding that the failure to
state drug quantity in the indictnent is an unwai vabl e

[ urisdictional elenent; 4) the Magistrate Judge did not properly
consider a recent United States Suprene Court decision regarding

t he Suspension C ause of the United States Constitution as it
applies to the wit of habeas corpus; 5) as the first

interpretation of a statute, Apprendi v. New Jersey, 530 U.S. 466

(2000), and Jones v. United States, 526 U S. 227 (1999), are

retroactive; 6) 28 U.S.C. §8 2255 is “inadequate or ineffective” to
test the validity of Petitioner’s sentence because that section
does not apply to a treaty of the United States; 7) 28 U S.C. §
2255 is “inadequate or ineffective” to test the validity of
Petitioner’s sentence because Petitioner’s claimwas unavail abl e
when he filed his 2255 notion; 8) a United States Treaty nandates

retroactivity of Apprendi and Jones; and 9) the Court has an




obligation to exam ne and correct a jurisdictional defect.® (Doc.
13 at 1-22.) After a thorough reexam nation of the record and

carefully reviewing the matter d

novo, we shall adopt the

di sposition set forth in the Magi strate Judge’s Report and
Recomendat i on

Backgr ound

On Cctober 2, 1991, a grand jury in the United States District
Court for the Eastern District of Pennsylvania returned a thirty-
two count indictnment charging Petitioner, along with twenty-five
others, with conspiracy to distribute cocaine, crack cocai ne, and

heroi ne between | ate 1985 and Septenber, 1991. United States v.

Price, 13 F.3d 711, 716 (3d GCr. 1994). The indictnent alleged
that all were nmenbers of a crimnal organization, the Junior Black
Mafia (JBM, which sold and distributed | arge amounts of cocai ne
and heroine in the Philadel phia area. [1d. Petitioner was al so
charged, with two others, with separate instances of distribution
of cocai ne or cocaine base. [d. The twenty-six defendants were
split into three groups for trial: petitioner and six others; the
t hree | eaders; and the remaini ng defendants. 1d.

At the sixteen day jury trial of Petitioner and six

codef endants, anong ot her things, the evidence denonstrated that

! Petitioner nunbers his objections | through X. However,
because there is no “I11,” Petitioner raises nine, rather that ten,
obj ections. (Doc. 13.)




t he JBM “purchased and then distributed in the Phil adel phia area
over 1,000 kil ogranms of cocaine and | esser anmounts of heroin during
the tine alleged in the indictnent . . . [and] that Reginal d Reaves
mas a squad leader . . ..” 1d. The jury found all the defendants
gui lty of conspiracy to distribute and to possess with intent to

di stri bute cocaine and heroin in violation of 21 U S.C. 8§ 846
(1988), and Petitioner was al so convicted on one count of

di stribution of cocaine in violation of 21 U S.C. § 841(a)(1).
Petitioner was sentenced to life inprisonnment, to be foll owed by

supervi sed rel ease for life. United States v. Price, 13 F.3d at

717.

Petitioner filed a direct appeal with the Third Crcuit Court
of Appeal s, confining his challenge to his conviction to the claim
t hat the judge’s conduct during the trial tainted the fairness of
t he proceedings. 1d. at 723. On the direct appeal, Petitioner was
the only one of the defendants with whom he went to trial who did
not chall enge the application of the Sentencing Guidelines and did
not contest the length of his sentence. 1d. at 716, 732. I n
t heir sentence chal |l enges, none of the defendants questioned that
the JBM di stributed nore than 500 kil ograns of cocaine. [d. at
732. The Third Crcuit Court of Appeals affirnmed Reaves conviction
and sentence. 1d.

On April 24, 1997, Petitioner filed a 28 U . S.C. § 2255 notion




M th the sentencing court alleging that his attorney was
constitutionally ineffective for not giving himsufficient

i nformati on to nmake an informed choice whether to plead guilty or
stand trial. (Doc. 1 at 4.) The notion was sunmarily denied on
July 1, 1997. (1d.)

On July 16, 1998, the Third Crcuit reversed and remanded for
an evidentiary hearing. (Doc. 1 at 2-3.) At the conclusion of the
evi dentiary hearing on January 6, 1999, the 8§ 2255 notion was again
denied. (ld.) The Third Grcuit affirnmed the denial on January 5,
2000. (ld. at 3.)

On June 25, 2001, Petitioner filed the 28 U S.C. § 2241 habeas
petition currently before this Court. The matter was assigned to
Magi strate Judge Thonmas M Blewitt who i ssued a Report and
Recommendat i on on Novenber 28, 2001. (Doc. 10.) The Magistrate
Judge recomrended that the habeas petition be dismssed. (ld.) As

noted previously, our review is de novo because the Petitioner has

filed objections to the recormmended di sposition. (Doc. 13.)

Di scussi on

W w ||l address each of Petitioner’s bases of objection.
(Supra at 1-2.) However, we will not do so individually or in the
order presented because several of the objections raise the sane
| egal i ssues.

1. CGovernnent’'s Response to Habeas Petition




Petitioner’s first objection is that Respondent did not
properly respond to Petitioner’s habeas petition. (Doc. 13 at 1-
4.) Petitioner raised a simlar argunent when he filed a Mdtion to
Strike Government’s Motion to Dismss, claimng therein that the
response was in the nature of a notion to dismss and such a
response was i nproper regarding a habeas proceeding. (Doc. 4.)

I nsof ar as the notion sought to strike the Governnent’ s response,
t he Magi strate Judge denied the notion, considering the remnai nder
of the docunent Petitioner’s traverse. (Doc. 6.)

Petitioner’s counsel has raised this argunment previously in

ot her habeas cases in the Mddle District and el sewhere. See

[Ri vera v. WArden, No. CV-01-96, slip op. at 7 (MD. Pa. May 1

2001) (Cal dwel |, J.); see also Baratta v. Warden, No. CV-00-216,

slip op. at 5 (MD. Pa. Nov. 13, 2000)(Miir, J.). Each attenpt has
been simlarly defeated. Because these cases were decided before
the filing of the instant petition, Petitioner’s counsel should be
mel |l aware that she raises an argunment that is without nerit. Her

citation to a footnote in Browder v. Director, Departnent of

Corrections of Illinois, 434 U S. 257, 269 n.14 (1978), is not

applicable to this case. A previous note in the sane case confirns
t hat seeking dismssal as a matter of |aw can be an appropriate
response to a habeas petition. Browder, 434 U.S. at 266 n.12

(citations omtted).




Here, Respondent made a credi bl e argunent supported by
extensive United States Suprene Court and Third G rcuit precedent
that a 28 U S.C. § 2241 petition is not the proper action to raise
Petitioner’s clainms. (Doc. 4.) Contrary to Petitioner’s
assertion, the Magistrate Judge and this Court have sufficient
information to decide the issues before us. Therefore, we find
Petitioner’s objection to the Government’s response wthout nerit.

2. Jurisdiction

Petitioner’s jurisdictional argunents are repeated throughout
his subm ssions to the Court and present both the propositions that
this Court does have jurisdiction over the present matter and the
sentencing court did not have jurisdiction to enter judgnent and
sentence. Wiile Petitioner’s argunents are difficult to follow
because they are not succinctly presented and are often ranbling
and intertwined, we will attenpt to address all of his
[ urisdictional concerns.

Petitioner asserts that the Magi strate Judge incorrectly
concl uded that the district court does not have jurisdiction over
this 28 U S.C. 8§ 2241 petition. (See Doc. 13 at 4.) This
assertion is based on the premse that a 28 U S.C. § 2241 petition
IS appropriate because a 28 U.S.C. § 2255 notion is “inadequate or
i neffective” to bring Petitioner’s clains. Petitioner reiterates

the clains set forth in his petition, arguing that a § 2255 is




“i nadequate or ineffective” for three reasons: 1) Petitioner is in
custody in violation of a treaty of the United States, an issue
that is not cognizable under 28 U S.C. § 2255; 2) intervening
changes in the reach of crimnal statutes occurred after the
expiration of the deadline for filing the 8 2255 notion; and 3) the
sentencing court |acked jurisdiction to inpose a life sentence
because the indictnent did not allege a drug quantity. (Doc. 13 at
6-7.) Petitioner’s underlying argunment is that he should be able
to raise these clains in a habeas petition under 28 U S.C. § 2241
because he cannot raise themin a second 8 2255 notion. (Doc. 13
at 9-10.) Therefore, before reaching the nmerits of Petitioner’s
argunment, we will review general principles regarding the
rel ati onship between a § 2241 petition and a § 2255 noti on.

The statutory framework for post-conviction relief generally
requires that a person convicted in federal court challenging the
validity of his conviction or sentence nust file a notion before

t he sentencing court pursuant to 28 U S.C. § 2255. E.g., United

States v. Addonizio, 442 U.S. 178, 179 (1979). A 8§ 2255 notion

should be filed rather than a 8 2241 habeas corpus petition unless
the case falls within a narrowy defined exception provided for in
8§ 2255 where a 8§ 2255 notion woul d be “inadequate or ineffective.”

28 U.S.C. § 2255; Davis v. United States, 417 U. S. 333, 343 (1974);

In re Dorsainvil, 119 F.3d 245, 249 (3d Gr. 1997).




Hi storically, a petition for wit of habeas corpus, the great
mwmrit, was allowed to be used in al nost any circunstance where an

i ndi vi dual sought to contest the legality of his conviction or
confinement. Previously, prisoners had challenged their federal
convictions by filing a petition under 8 2241 in the district where
t he prisoner was confined. As a result, the fewdistricts in which
federal penal institutions were |ocated had an inordi nate nunber of
habeas actions and did not have access to the w tnesses and records

of the sentencing court. 1n re Dorsainvil, 119F. 3d 254, 249 (3d

Cir. 1997). Another adverse consequence was a lack of finality

Wi th respect to crimnal convictions.

In response, |egislatures and courts have determ ned ways by
mwhich to bring finality to appeals in all crimnal cases. Anong

t he renedi es devel oped was 28 U.S.C. § 2255, which permits a
federal crimnal defendant’s conviction/sentence to be collaterally

attacked in a proceeding before the sentencing court. E.g., United

States v. Addonizio, 442 U. S. 178, 179 (1979).

In the instant case, Petitioner is seeking post-conviction
relief, maintaining that his federal drug conviction and sentence
vi ol ated his constitutional rights. Therefore, 8 2255 would be the
appropriate action unless the narrowy defined exception, where a §
2255 is “inadequate or ineffective,” applies.

Whet her the exception to the exclusivity of the § 2255 renedy




applies is governed by the statutory |anguage and its subsequent
interpretation. Section 2255 provides in part that “[a]n
application for a wit of habeas corpus in behalf of a prisoner who
I's authorized to apply for relief by notion pursuant to this
section, shall not be entertained if it appears that the applicant
has failed to apply for relief, by notion to the court which
sentenced him or that such court has denied himrelief, unless it

al so appears that the renmedy by notion is inadequate or ineffective

to test the legality of his detention.” 28 U S.C. 8§ 2255 (enphasis
added) .

In 1996, Congress inposed |limtations on the availability of
col |l ateral attack of convictions and sentences through anendnents
to § 2255.% The 1996 anendments retained the original provisions
of 8§ 2255 and added both a one-year statute of limtations and
restrictions on a prisoner’s ability to bring a second or
successive notion. The statute of Iimtations runs fromthe |atest
of : 1) the date on which a final judgnent of conviction becones
final; 2) the date on which inpedinent to nmaking the notion created
by the government is lifted; 3) the date on which the right

asserted was initially recognized by the Suprene Court, if that

2 In 1996, Congress enacted the Antiterrorismand Effective
Death Penalty Act, Pub. L. No. 104-132, 110 Stat. 1214 ("“AEDPA").
As part of the AEDPA, 28 U. S.C. 88 2254 and 2255 were anended,
l[imting the availability of collateral review for all notions
br ought under those sections.

10




ri ght has been newy recogni zed by the Suprene Court and nade
retroactively applicable to cases on collateral review, or 4) the
date on which the facts supporting the claimcould have been

di scover ed.

Congress additionally required that a second or successive
notion nust be certified by the appropriate court of appeals. 1d.
Known as the “gatekeeping provisions,” certification restricts a
prisoner’s ability to bring a second or successive notion by
requiring that the new notion contain either: 1) newy discovered
evi dence that, if proven, would be sufficient to establish that the
nmovant was not guilty; or 2) a new rule of constitutional |aw, nmade
retroactive to cases on collateral review by the Suprenme Court,

t hat was previously unavailable. 1d.

Prisoners may attenpt to circunmvent the statute of limtations
and gat ekeepi ng provisions of 8 2255 by bringing a claimfor
collateral review of conviction or sentence under 8 2241. As noted
previously, a § 2241 petition is only available to attack the
validity of a conviction or sentence if a 8 2255 notion is
“i nadequate or ineffective.” 28 U S . C. § 2255.

Casel aw provides us with guidance on the application of the
statutory “inadequate or ineffective” |anguage. As a prelimnary

matter, the burden is on the habeas petitioner to allege or

11




denonstrat e i nadequacy or ineffectiveness.?

Most substantive precedent in this area focuses on what does
[not satisfy the “inadequate or ineffective” exception, courts
strictly construing the exception to the rule. Section 2255 “is
not rendered i nadequate or ineffective nmerely because an indivi dual
has been unable to obtain relief under that provision . . . or
because an individual is procedurally barred fromfiling a § 2255
motion . . .."%* A 8 2241 petition is inappropriate unless it is

established “that some limtation of scope or procedure would

prevent a 8 2255 proceeding fromaffording the prisoner a ful
heari ng and adj udi cation of his claimof wongful detention.”® “It
is the inefficacy of the renmedy, not a personal inability to
utilize it, that is determnative . . .."°

The Court of Appeals for the Third G rcuit has held that, as

8 See Application of Galante, 437 F.2d 1164, 1165 (3d Cir
1971) (per curiam); Cagle v. Ciccone, 368 F.2d 183, 184 (8" Gir
1966) .

* Inre Vial, 115 F. 3d 1192, 1194 n.5 (4'" Cr. 1997). See
also In re Dorsainvil, 119 F. 3d at 245, 251 (3d Cr. 1997);

Tripati v. Herman, 843 F.2d 1169, 1162 (9'" Cir.), cert. denied, 488

U S 982 (1988); Litterio v. Parker, 369 F. 2d 395, 396 (3d Cr
1966) (per curian); United States ex rel. Lequillou v. Davis, 212 F
2d 681, 684 (3d Cir. 1954).

> Application of Galante, 437 F.2d 1164, 1165 (3d Cir
1971) (per curiam(quoting Lequillou, 212 F. 2d at 684).

® @urris v. Lindsay, 794 F.2d 722, 727 (D.C. Cr.), cert.
deni ed, 479 U.S. 993 (1986).

12




t o i ssues cogni zabl e by the sentencing court under 8 2255, a § 2255
notion “supersedes habeas corpus and provi des the excl usive
remedy.”’ Recent Third Circuit cases affirmthe limted
applicability of the exception. The legislative [imtations
(either the statute of limtations or gatekeepi ng provisions
outlined supra at 10-11) placed on § 2255 proceedi ngs sinply do not
render the remedy inadequate or ineffective so as to authorize
pursuit of a habeas corpus action in this Court.?

Very limted casel aw gives affirnmati ve substantive context

regardi ng what circunstances satisfy the exception. Triestman v.

United States, 124 F.3d 361 (2d Cr. 1997), and Dorsainvil, 119

F.3d 245 (3d Cir. 1997), addressed what circunstances nmake a 8§ 2255
notion “inadequate or ineffective.” Both the Triestmn and
[Dor sai nvil courts held that a § 2255 notion was only “inadequate
and ineffective” (thus allowing a petitioner to bring a 8§ 2241
habeas corpus action) where the denial of a habeas action would

rai se serious constitutional issues. Triestman, 124 F.3d at 377;
Dorsainvil, 119 F.3d at 249. The serious constitutional issue was

t hat a change in substantive | aw rendered the conduct for which

" Strollo v. Alldredge, 462 F.2d 1194, 1195 (3d Cir.) (per
curian), cert. denied, 409 U S. 1046 (1972).

8 United States v. Brooks, 230 F.3d 643, 647 (3d Cir. 2000);
Dorsainvil, 119 F.3d at 251; Kennenobre v. True, Cvil No. 98-1175,

slip op. At 6. (MD. Pa. July 28, 1998).
13




petitioner was convicted no longer crimnal. Triestman, 124 F.3d

at 366; Dorsainvil, 119 F.3d at 251. Thus, these cases set a high

bar for what a court will consider a serious constitutional issue
sufficient to allow a petitioner to bring a 8 2241 petition to
chal | enge a conviction or sentence.

Petitioner does not nmake any viable claimthat the narrow

exception contenplated in Dorsainvil or Triestman which would

render a 8 2255 notion inadequate or ineffective applies in this
case. Petitioner makes no valid argunent that the conduct for
whi ch he was convicted is no |longer crimnal because of a change in
substantive law. He cites no case decided since his conviction
t hat negates the crimnal nature of his conduct.

Al t hough Petitioner’s previous 8§ 2255 noti on was unsuccessf ul
and he may be procedurally barred fromseeking relief by a § 2255
notion, precedent dictates that these facts do not render a § 2255
“i nadequate or ineffective.” H s inability to show that a change
in substantive | aw since his conviction has negated the crim nal
nature of the conduct for which he was sentenced | eaves hi m unabl e
to satisfy the “inadequate or ineffective” exception to 8§ 2255.
Thi s conclusion requires our finding that Petitioner’s exclusive
remedy is a 8 2255 notion and his current 8 2241 petition is
| nappropri at e.

A common el enent of Petitioner’s “inadequate or ineffective”

14




argunments and nost of the other proffered objections is his
assertion that the United States Suprene Court’s decision in

IApprendi v. New Jersey, 530 U.S. 466 (2000), is retroactive to

cases on collateral review.® W disagree with Petitioner’s
assertion that the Apprendi decision suggests a finding that a
habeas petition under 8§ 2241 is proper in this case. The Suprene
Court in Apprendi held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crinme beyond
t he prescribed statutory maxi num nust be submitted to a jury, and
proved beyond a reasonabl e doubt.” Apprendi, 530 U. S. at 490.
Wil e Petitioner urges us to apply Apprendi retroactively, we
are not at liberty to do so because the Suprene Court has not made
IApprendi retroactive to cases on collateral review In Tyler v.
Cain, 533 U. S. 656 (2001), the Suprene Court established that a new
rule of constitutional law is not made retroactive to cases on

col |l ateral review unless the Suprene Court itself holds it to be

° Petitioner at times characterizes his Apprendi argunent as
a “Jones/ Apprendi/Jones” issue. (Doc. 13 at 13.) Jones confirned
a previous United States Suprene Court hol ding that an el enent of
an of fense nmust be charged in the indictnment, submtted to a jury,
and proven beyond a reasonabl e doubt. Jones, 526 U. S. at 232
(citing Haming v. United States, 418 U.S. 87 (1974); United States
v. Gaudin, 515 U.S. 506, 509-510 (1995).

15




retroactive.!® 1d. at 660. A review of Apprendi reveals that there
is no indication that the decision was determ ned to have
retroactive effect. The Court of Appeals for the Third GCrcuit,
relying on Tyler, has recognized that “no Supreme Court case
specifically holds that Apprendi is retroactive on coll ateral

review.” 1n re: Carnell Turner, 267 F.3d 225, 231 (3d Cr. 2001).

The concl usion that Apprendi is not to be applied retroactively was
recently confirmed in a Third Crcuit decision in which the court
noted that “[w]e have held that the new rule in Apprendi was not

retroactive to cases on collateral review”! United States v.

IMCBride, No. 01-1616, 2002 W. 389288, at *4 n.1 (3d Cr. Mrch 13,

2002)(citing In re: Turner, 267 F.3d 225 (3d G r. 2001).

Mor eover, the issue of whether Apprendi is applied

0 Tyler specifically addressed the detention of a state
prisoner and thus a claimpresented under 28 U S.C. § 2254.
However, the holding applies equally to a federal prisoner’s § 2255
cl ai m because a § 2255 notion is the federal equivalent of a state
habeas petition filed pursuant to 8 2254 and was intended to mrror
8§ 2254 in operative effect. United States v. Vancol, 916 F. Supp.
372, 377, n.3 (D. Del.)(citing Reed v. Farley, 512 U S. 339, 353
(1974)). Precedent under § 2254 and 8§ 2255 may be used
i nterchangeably. 916 F. Supp. at 377 n.3 (citing Kaufman v. United
States, 394 U. S. 217, 224-27 (1969)).

' The McBride court also cites United States v. Sanders, 247
F.3d 139 (4'" Cir. 2001), and notes that all circuits to have
consi dered the issue agree that Apprendi is not retroactive to
cases on collateral review. MBride, 2002 W 389288, at *4 n.1
This notation did not limt the retroactivity holding to apply only
t o successive applications for collateral review fil ed under 28
U S C § 2255.

16




retroactively to cases on coll ateral review does not inpact our
conclusion that a 8 2241 habeas corpus petition is not appropriate
in this case. If the United States Supreme Court hol ds that
IApprendi is retroactive to cases on collateral review under
current applicable law, 8§ 2241 would renmain an i nappropriate avenue
for Petitioner’s clains. This is so because a retroactivity
hol di ng woul d not render a 8§ 2255 notion “inadequate or
ineffective.” Rather, such a holding would nean that Petitioner

may be able to neet the gatekeeping provision of 8§ 2255 that

provides for collateral reviewif a newrule of constitutional |aw

has been nade retroactive by the Suprene Court. See, supra 10-11

Therefore, if the United States Suprene Court holds that Apprendi
is retroactive to cases on collateral review, current applicable
statutes and rel ative caselaw dictate that Petitioner’s clains
moul d properly be raised in a notion for permssion to file a
successive petition under 8§ 2255 before the court of appeals of the
sent enci ng court.

Petitioner recognizes that he cannot satisfy the gatekeeping
provi sions of § 2255 because the United States Supreme Court has
not held that Apprendi is retroactive to cases on collateral
review. (Doc. 13 at 10.) Nevertheless, he asserts that Apprendi
s retroactive, and, therefore, a claimbased on Apprendi mnust be

allowed in a 8 2241 petition. (See Doc. 13 at 13-16.) However,

17




t he foregoing analysis of the relationship between a § 2241
petition and a 8 2255 nmotion illustrates that Petitioner’s argunent
i's not grounded in or supported by binding | egal authority.

Petitioner criticizes the Tyler/Turner foundation as a basis

f or concluding that Apprendi is not retroactive.'® (Doc. 13 at 13-
16.) Petitioner contends that Apprendi is not a new rule of
crimnal procedure, rather the case is retroactive as the first
interpretation of a statute. (ld.) In light of our review of
United States Suprene Court and Third Grcuit precedent, we wll
not address this assertion other than to note Petitioner does not
cite any case which has held that Apprendi is retroactive as the
first interpretation of a crimnal statute. 1In an earlier

submi ssion to this Court, Petitioner argued that United States v.

Buckl and, 259 F.3d 1157, (9'" Cir. 2001), “tends to show that the
IApprendi decision is automatically retroactive as the first
interpretation of a crimnal statute.” (Doc. 8 at 7.) \Wile
Petitioner repeats the argunment, he does not repeat the Buckl and
citation, and wi sely so: the decision was reversed by a hearing en

banc and the court held that the penalty provisions of the federal

12

Petitioner attributes the Tyler/Turner argunment to the

Magi strate Judge in his Report and Recommendati on and states that

t he Magi strate Judge is “overreading” Turner. (Doc. 13 at 7). Qur
readi ng of the Magi strate Judge’s Report and Recommrendati on does
not reveal any reference to either Tyler or Turner. (Doc. 10.)
Therefore, we do not address Petitioner’s conclusory statenent
regardi ng the Report and Reconmendati on.

18




drug statutes are not facially unconstitutional under Apprendi.

Buckl and v. United States, 277 F.3d 1173, 1187 (9'" Cir. 2002).
Therefore, we find Petitioner’s claimthat Apprendi is retroactive
W thout nerit. Precedent supports our conclusion that Apprendi is
not currently applicable to cases on collateral review and cannot
gi ve Petitioner any basis for his assertion that a 8 2255 notion is
“i nadequate or ineffective.”

Wthin this legal franework, all of Petitioner’s remaining
specific objections are simlarly without nerit. H's argunents
concerning intervening changes in the reach of statutes and the
| ack of jurisdiction in the sentencing court are Apprendi-rel ated

argunents in that his sentence was beyond the statutory maxi num and

drug quantity was not charged in the indictnent. (See, e.q., Doc.
13 at 6-7.) However, as the foregoing discussion illustrates, only

if the intervening change in | aw had rendered the conduct for which
Petitioner was sentenced no | onger crimnal would he have grounds
for asserting his claimas a 8§ 2241 petition. Petitioner makes no
such claim Because the sentencing court had jurisdiction at the
time the sentence was inposed in 1992, the | aw had not changed when
t he sentence becane final with the Third CGrcuit’s affirmance of
his conviction and sentence in 1994, and no subsequent | aws or

deci sions give Petitioner access to this Court through a 8§ 2241

petition, Petitioner’s jurisdictional clains are without nerit.

19




Petitioner’s objections to the Magistrate Judge’s Report and
Recomendati on based on his assertion that the Magi strate Judge
failed to consider specific caselaw are also without nerit. The

obj ection that the Magistrate Judge did not consider United States

v. Cotton, 261 F.3d 397 (4'" Cir. 2001), or United States v.

CGonzal ez, 259 F.3d 355 (5'" Cir. 2001), is wthout foundation:
Petitioner’s argunment is a different fornulation of the Apprendi
ar gunent presented in a conclusory manner and relying on cases that
are not precedential in the matter before this Court. (Doc. 13 at
7-11.) Furthernore, we note that prior to the subm ssion of
obj ections to the Magi strate Judge’s Report and Recomrendati on,
Petitioner did not cite either Cotton or Gonzalez in any subm ssion
to this Court. (See Docs. 1, 5, 8.)

Li kewi se, Petitioner’s objection that the Magi strate Judge did

not consider the United States Suprene Court case of INS v. St.

Cyr, 121 S. C. 2271 (2001), is without nmerit. (Doc. 13 at 11-13.)
Petitioner asserts that this case stands for the proposition that
the wit of habeas corpus nust be protected as it existed in 1789.
(Id. at 11.) The argunment is very confusing in that it is nmade
referring to “Ruotolo” who is not a party in this case, repeats the
precedi ng jurisdictional argunent, and raises an international
treaty consideration without context. (ld. at 11-13.) However,

pi eci ng together the scattered references to this case, it appears

20




that the basis of the argunent is that a habeas petitioner in 1789
mwoul d have had the right to petition the court to present clains

t hat his sentence was inposed by a court without jurisdiction or
that his sentence violated a treaty of the United States and,

t herefore, petitioners should continue to have those rights today.

(Doc. 13 at 3, 5, 8, 11-13, 17, 18, 19.)

Assum ng arguendo that St. Cyr has any application to the case
before us, the foregoing jurisdictional discussion illustrates

t hat, under applicable statutes and caselaw, the district court
properly inposed sentence in this case. Further, here Petitioner
does have a forumin which to raise clainms to the contrary. That
forumis in the sentencing court pursuant to a 28 U . S.C. § 2255
nmotion. The United States Congress and Suprene Court have

recogni zed that the interest in the finality of crimnal
convictions allows the kind of gatekeeping provisions that the 1996
amendnents to 8 2255 inpose on the ability to bring a successive
notion. Tyler, 121 S.Ct. at 2483. Nothing in Petitioner’s

hi storical review, the Suprenme Court’s reasoning in St. Cyr, or the
casel aw previously cited in this Menorandum supports the
proposition that a prisoner, either historically or currently, nmnust
be entitled to file successive petitions wi thout restriction.
Therefore, we find Petitioner’s objection based on the Magistrate

Judge’s | ack of consideration of St. Cyr without nerit.
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b. International Covenant on Cvil and Political Rights

Petitioner also contends that a 8§ 2241 petition is appropriate
because he is in custody in violation of a treaty of the United
States, an issue that is not cognizable under 28 U S.C. § 2255.

The treaty in question is the International Covenant on Cvil and
Political Rights (ICCPR). Petitioner asserts that this Court
shoul d have jurisdiction over this matter either because a 8§ 2255

notion is “inadequate or ineffective” or on independent

jurisdictional, historical and precedential grounds.*® (Doc. 13 at
5, 8-9, 11, 12, 18.)

The Magi strate Judge thoroughly addressed this issue and
concluded that the ICCPR is not available to the Petitioner to
enforce his rights. The Magi strate Judge based his conclusion on a
deci sion by Judge WilliamW Caldwell, United States District Judge

in the Mddle District of Pennsylvania. (Doc. 10 at 6-7.) Judge

13 As a statutory basis for his ICCPR claim Petitioner
asserts that 8 2255 applies to violations of “the Constitution or
|l aws of the United States,” but does not apply to treaties. (Doc.
13 at 17-18.) However, Petitioner maintains that the scope of §
2241 includes violations of “the Constitution, |laws or treaties of
the United States.” (ld. at 18.) Although this issue is not
di spositive based on the fact that we agree with Rivera that the
| CCPR i s not self-executing, we note that the Ninth Crcuit has
held that relief available to federal prisoners under § 2255
extends to treaties and thus 8§ 2255 was not “inadequate.” Benitez
v. Warden, No. 01-15158, 27 Fed. Appx. 917, 2001 W 1662648, at *1
(9" Cir. Dec. 28, 2001)(citing Davis v. United States, 417 U.S
333. 344 (1974).
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Cal dwel | anal yzed the same claimmnmade by Petitioner’s counsel in

IRivera v. Warden, No. 1:CV-01-96, Doc. 18 (M D. Pa. June 12, 2001),

and concluded that the ICCPR is not self-executing. Because the
|Ri vera decision was filed before Petitioner’s habeas action, we
assunme that Petitioner’s counsel is aware of the defects in her
argunent. However, we review the R vera anal ysis because it
illustrates that Petitioner’s ICCPR claimis without nerit.

During ratification, the Senate declared that Articles 1

t hrough 27 of the I CCPR are not self-executing. 138 Cong.
Rec. S4783-84 (daily ed. O April 2, 1992)(statenment of the
presiding officer). Mst courts have held that the ICCPR is
not sel f-executing.' Because the treaty is not self-
executing, it is not enforceable in the courts and Petitioner
cannot rely on it.*™ Moreover, the Senate stated that the
United States would not follow the third clause of article
15(1), the very clause that Petitioner relies on. 1d. at
S4783.

Ri vera, No. 1:CV-01-96 at 11-13.

4 See, e.qg., Beazley v. Johnson, 242 F.3d 248, 267 (5'" Cr.
2001) (consi deri ng habeas petition and recogni zing the Senate, in
ratifying the I CCPR, stated that Articles 1 through 27 are not
sel f-executing); Benas v. Baca, No. 00-11507, 2001 W. 485168, at *5
(C.D. Cal. Apr. 23, 2001) (finding plaintiff had no cause of action
because the ICCPR is not self-executing and Congress had not passed
i npl ementing | egislation); Cancel v. Goord, No. 00-CV-2042, 2001 W
303713, at *9 (S.D.N. Y. Mar. 29, 2001)(noting courts have
“uniformy” held that the ICCPR is not self-executing and does not
provide a private right of action); (other citations omtted).

> Atreaty ratified by the Senate can only be enforced in the
courts as donestic lawif it is self-executing or if inplenenting
| egi sl ati on has been passed. Mnnington MIIls, Inc. v. Congol eum
[Corp., 595 F.2d 1287, 1298 (3d Cir. 1979)(citations omtted). Not
only is the I CCPR not sel f-executing, but also Congress has not
passed i nplenmenting legislation. Jama v. INS, 22 F.Supp. 2d 353,
364 (D.N. J. 1998).
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Further, other circuits have agreed that a 8§ 2255 notion is
not “inadequate or ineffective” based on a clainmed I CCPR viol ation.

IDutton v. Warden, No. 01-6811, 2002 W. 255520, at *1 (4'" Cir. Feb.

22, 2002); Benitez v. Warden, No. 01-15158, 2001 W 1662648, at *1

(9'" Cir. Dec. 28, 2001); Kenan v. Warden, 00-57047, 2001 W. 1003213

at *1 n.1 (9" Cir. Aug. 30, 2001).

Therefore, based on the legal authority which guides us in
this matter, we find that the | CCPR does not provide a basis for
Petitioner’s clains.

3. Petitioner’s Additional Correspondence

| Petitioner has filed a hand-witten docunment which was
docketed as a letter requesting the status of his case on August
23, 2001. (Doc. 9.) Athough difficult to decipher, it appears
that this “letter” may contain some formof petition seeking relief
for a mil problem Because we dismss this habeas action, to the
extent that the “letter” could be considered a petition, it is
deermed noot .

CONCLUSI ON

Petitioner cannot support his assertion that a 8§ 2241 is
appropri ate because he has not presented any basis on which this
Court could find that a 8 2255 notion is “inadequate or
i neffective.” He has not presented any other grounds to bring this

action as a § 2241 petition. The current § 2241 petition is not
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t he proper vehicle to challenge the legality of Petitioner’s
federal conviction and sentence. The only available action to
rai se these clains is a § 2255 notion. Therefore, we deny

Petitioner’s § 2241 petition. An appropriate order wll enter.

Ri chard P. Conaboy
United States District Judge

DATE: _March 22, 2002
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UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

REGQ NALD REAVES,
ClVIL ACTION NO. 3:01-1149
Petiti oner,

v, : (JUDGE CONABOY)

(Magi strate Judge Blewitt)
WARDEN, U. S. P. LEW SBURG

Respondent .

ORDER
NOW this 22nd DAY of March, 2002, it is hereby ORDERED that:
1. Petitioner’s habeas corpus petition brought pursuant to 28
US C 8§ 2241, (Doc. 1), is DI SM SSED w t hout prejudice for
the reasons set forth in the acconpanyi ng Menorandum
2. Docunent 9 is deened noot.
3. The Cerk of Court is directed to close this case.
4. Based on the Court’s conclusion herein, any appeal from

this order will be deened frivol ous.

Ri chard P. Conaboy
United States District Judge
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