IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

SAMUEL RI STAGNO, SR,
: ClVIL ACTI ON NO. 3:00-Cv-1010
Petitioner, : CR-90-308-1

VS.
(JUDGE CONABOY)
UNI TED STATES OF AMERI CA

Respondent .

VEMORANDUM AND ORDER

Pendi ng before the Court is a notion for habeas corpus
relief filed on June 5, 2000 by Petitioner pursuant to 28 U. S.C. §
2255 along with a “Menorandum of Law’ in support of his notion to
vacate his sentence.l (Doc. 114). The Petitioner clains
i neffective assistance of counsel, prosecutorial m sconduct, and
sentencing errors based on msinterpretations of the United States
Sent enci ng Guidelines. The Governnment failed to file a response.
In addition, the Petitioner filed an “Anended (informal) Brief” on

Decenber 29, 2000 (Doc. 116) in which he clains that Apprendi V.

New Jersey, 530 U.S. 466, 147 L.Ed.2d 435, nmkes his sentence

| nproper. For the reasons set forth infra, we shall deny the

Petitioner’s habeas corpus notion.

lThis motion follows a sinilar motion filed May 28, 1997 (Doc.
71). I n our Menorandum and Order filed March 24, 1998 we granted
the Petitioner’s notion to the extent that we vacated the sentence
and rei nposed the sanme sentence. (Doc. 91).
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FACTUAL AND PROCEDURAL BACKGROUND

On Cct ober 24, 1990, the Petitioner was arrested follow ng a
drug investigation conducted by the Federal Bureau of
I nvestigation, the Pennsylvania Attorney Gneral’s Ofice, the
Pennsyl vania State Police, and the W kes-Barre Drug Task Force.
(Doc. 79). The Petitioner was charged with one count of conspiracy
to distribute cocaine and fourteen substantive counts of cocaine
di stribution and/ or possession with intent to distribute cocaine.
ld. at p. 8.

On February 6, 1991, the United States filed a notion for an
arrest warrant and revocation of the Petitioner’s pre-trial release
based upon the investigation of the Petitioner’s involvenent with
the distribution of drugs subsequent to his arrest. 1d. at pp. 8-
9. A bail revocation hearing was held on February 7, 1991 at which
time this Court concluded that Ri stagno engaged in crimnal conduct
in violation of the terns of his bail. (Doc. 77, p. 76).

On the day that the Petitioner was scheduled to go to trial,
he indicated his desire to plead guilty to the charges listed in
the indictnent. A hearing was held in which the Petitioner changed
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his plea® to guilty and the Court ordered the United States

2pet i tioner pled guilty to the following: 21 U S.C. 846,
Conspiracy to Distribute Cocaine-Class B (1 count) maxi num peri od
of incarceration 40 years; 21 U S.C. 841(a)(1), Distribution of
Cocai ne-Class C (10 counts) naxi mum period of incarceration 20
years; 21 U.S.C 841(a)(1l) & 18 U S.C. 2, Aiding and Abetting in
the Distribution of Cocaine-Class C (3 counts) naximum period of
i ncarceration 20 years; and 21 U S.C. 841(a)(1l), Posession Wth
Intent to Distribute Cocaine-Class C (1 count) maxi mum period of
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Probation O fice to prepare a presentence investigation report
(“PSI”) in preparation for sentencing. (Doc. 79, p. 10). The PSI
was prepared and Ri stagno objected to the concl usions nmade by the
United States Probation Ofice.

This Court conducted a sentencing hearing on Cctober 9, 1991
at which tinme Ri stagno placed his objections on the record. W
determ ned that the conclusions reached by the United States
Probation O fice, in many of the paragraphs (in the Probation
O fice's Report) objected to were valid, and overruled the
Petitioner’s objections. At the sane tinme, several of the
Petitioner’s objections were sustained and the Court nade it clear
that several of the paragraphs were not relied upon when arriving
at the sentence.S The Petitioner was sentenced to a 235% month
termof incarceration to be followed by a four year term of

supervi sed rel ease. The petitioner did not appeal the inposition

i ncarceration 20 years.

3
E.Qg.:

“I find in relation to your objections to paragraph
25...that I will not rely on anything in that paragraph
in arriving at any sentence or any reduction or
enhancenent of the sentence suggested.” (Doc. 39 p.
118).

and
“In relation to paragraph 79, which...refers to rather
an upward departure, that | do not intend to i npose an
upward departure in this case and so | wll resolve that
in favor of the defendant....” (ld. P. 119).

4The bottom end of the sentenci ng gui deline of 235 to 293 nont hs
and bel ow the prescribed statutory maxi numof forty years (480
nont hs) .




of this sentence. 1d at p. 11. At sentencing, this Court failed
to informRi stagno of his right to appeal.5 Vi a our Menorandum and
Order of March 24, 1998 (Doc. 91), this Court vacated Petitioner’s
sentence and rei nposed on the Petitioner the sane sentence of 235
nmont hs of confinenent to be followed by a four year term of

supervi sed rel ease. The sentence was subject to all of the terns
and conditions inposed in the original sentence inposed on Cctober
9, 1991. Also addressed in our March 24, 1998 Menorandum and Order
were Petitioner’s ineffectiveness of counsel claim 6'" Amendnent
right to confront accusers claim inproper sentencing cal cul ation
claim obstruction of justice claim and acceptance of

responsi bility/reduction in sentence claim (See Doc. 91).

DI SCUSSI ON

SAt the tine of the Petitioner’'s sent enci ng, Federal Rul e of
Crim nal Procedure 32(a)(2) read as foll ows:

(2) Notification of R ght to Appeal. After inposing
sentence in a case which has gone to trial on a plea of
not guilty, the court shall advise the defendant of the
defendant’s right to appeal, including any right to
appeal the sentence, and of a person who is unable to
pay the cost of an appeal to apply for |eave to appeal
in forma pauperis. There shall be no duty on the court
to advi se the defendant of any right of appeal after
sentence is inposed followng a plea of guilty or nolo
contendere, except that the court shall advise the
def endant of any right to appeal the sentence. |If the
def endant so requests, the clerk of the court shal
prepare and file forthwith a notice of appeal on behalf
of the defendant.

For further discussion on this see the March 24, 1998
Menor andum and Order of this Court. (Doc. 91, pp. 4-7).
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This is the kind of case that gives us pause regardi ng 28
US C § 2255 Iimtations under the new Act.

W pause because the Petitioner did file a prior 28 U S.C. §
2255 cl ai m which we granted and set aside the prior sentence
allowing himto be resentenced to an identical termas the
original. In the course of doing that we explored the nerits of
hi s nunmerous argunents and determ ned themto be neritless. As
such, we think that this is a second 28 U.S.C. § 2255 petition and
therefore inproper. W think that the Petitioner did exhaust his
right to appeal this sentence but in an abundance of caution we
W Il address his petition again and frequently refer back to the
first petition (Doc. 71) and our Menorandum and Order of March 24,
1998. (Doc. 91).

Further, the Petitioner clains that his sentencing is

af fected by the recent case of Apprendi v. New Jersey, 530 U.S.

466, 147 L.Ed.2d 435. W find that it is not. Notw thstanding the
Petitioner’s inproper attenpt to anend his notion via an infornal

| etter addressed to the Court, again, in an abundance of caution we
wi || analyze the nerits of this claim (Doc. 116).

A. | NEFFECTI VENESS CLAI M

The Petitioner contends that his counsel was ineffective.
This claimwas raised in Petitioner’s prior habeas corpus notion
(Doc. 91) where it was reviewed and dism ssed by this Court.

Because our prior review of this claimis nore than adequate we




find it unnecessary to restate it here. (See Doc. 91, pp. 7-12).
Qobviously, the Petitioner has a difference of opinion, but in |ight
of his failure to cite any changes in the | aw or rel evant cases,
revisiting this issue is not warranted.

B. PROSECUTORI AL M SCONDUCT CLAI M

Petitioner clainms in his brief that the governnment commtted
“[g]ross [p]rosecutorial [misconduct, when coercing Petitioner to
[p]lea [g]luilty” because the Petitioner was prom sed that if he
cooperated with the governnent that he woul d receive sentencing and
post sentencing consideration. Nanely, Petitioner was asked to
reveal his sources of supply of cocaine and i nformation about his
tip that he was being investigated by authorities. Notw thstanding
Petitioner’s viewpoint, this claimis meritl ess.

Petitioner admits in his brief that he did not cooperate
Wi th the authorities and that he received no benefit or additiona
consideration fromthe governnent. Petitioner cites no rel evant
authority to support this claim Petitioner does cite U.S. V.
Carrara, 49 F.3d 105, 107 (3d Cir. 1995)(hol di ng, defendant's
filing of false affidavit relieved governnent of its obligation
under plea agreenent to seek downward departure from Sentencing

Gui del i nes range on ground of substantial cooperation, et al.).

Based on the reasoning in Carrara, the governnment did not act in

bad faith or inproperly when it refused to request a downward




departure in the Petitioner’s sentence because the Petitioner
refused to cooperate.

C. I MPROPER SENTENCI NG CLAI M

The Petitioner clains that the reasoning used by this Court
t o enhance his base offense | evel was wong. This identical issue
was raised in the Petitioner’s prior habeas corpus notion (Doc. 91)
where it was reviewed and dism ssed by this Court. Because our
prior review of this claimis nore than adequate we find it
unnecessary to restate it here. (See Doc. 91, pp. 14-22).
Qobviously, the Petitioner has a difference of opinion, but in |ight
of his failure to cite any changes in the | aw or rel evant cases,
revisiting this issue is not warranted.

D. APPRENDI CLAI M

Assuming the Petitioner’s “Amended (infornal) Brief” (Doc.
116) filed on Decenber 29, 2000, is proper, it still fails.

The Petitioner correctly states in his “Anended (informal)
Brief” (Doc. 116) that his sentence was cal cul ated based on the
Court’s use of facts presented at sentencing by the governnent and
determ ned by a preponderance of the evidence. The Petitioner

clainms that this is inproper in |ight of Apprendi v. New Jersey

530 U.S. 466, 147 L.Ed.2d 435. Since the Apprendi decision |ast
year, this District has seen many filings frominmates seeking
reconsi deration of their sentences, however the holding in Apprendi

is narrow. The Petitioner’s argunent for applying Apprendi in his




case is not much nore than wi shful thinking. Recently, the Third

Circuit case of U S. v. David WIllians, CV-99-5431, slip op.

(D.N.J., Dec. 21, 2000), defined the paraneters of Apprendi. In
W llians, the Appellant, WIllians entered into a pl ea agreenent
MW th the governnent after being charged with nunmerous counts of
conspiracy to distribute heroin. He was sentenced follow ng a plea
hearing. At the plea hearing the parties stipulated to the anount
of heroin involved and the judge used this anount to determ ne the
base offense level. WIIlians was subsequently sentenced to 85
nont hs— within the sentencing guideline range of 70 to 87 nonths.
W lianms appealed in Iight of Apprendi. The Court in WIllians
| ooked at two issues in deciding whether to apply Apprendi: 1)
Wwhet her the Suprenme Court intended Apprendi to apply to cases in
which the trial judge decides a fact that increases a defendant’s
sent ence under the Sentencing CGuidelines, but the sentence inposed
does not exceed the statutory maxi rum and 2) whether the Suprene
Court intended Apprendi to apply to cases in which judicial fact
finding increases the possible sentence to be received above the
statutory maxi mum but the actual sentence is below the statutory
maxi mum  The WIlianms Court answered “no” to both of these
questions and therefore declined to apply Apprendi

In Wllianms, the District Court at the sentencing hearing
found that the anmpbunt of drugs attributed to WIllians increased his

base | evel offense fromlevel 25 to | evel 28, thereby creating a




sentencing range of 70 to 87 nonths. The District Court in

Wl lians sentenced himto 85 nonths. The Court in Wllianms found
t hat because the sentence did not exceed the statutory maximum it
was a perm ssible exercise of discretion on behalf of the District

Court and based on the first issue set forth, supra, Apprendi does

not apply.
In the second issue, the Court found that Apprendi did not
apply to the WIllians case because,

“[d]lespite the anbiguity in Apprendi, we hold that it
does not apply to WIllians’ sentence for several
reasons. First and forenost, though the D strict
Court’s finding regarding the anmount of drugs
substantially increased the possible statutory nmaxi mum
sentence under 21 U.S.C. 8841(b)(1), we hold that
Apprendi is not applicable to WIlians’ sentence,
because the sentence actually inposed (seven years and
one nonth) was well under the original statutory

maxi mum of 20 years.

Second, this 20 year nmaxi mum sentence was
confirmed several tinmes in the course of WIlians' plea
and sentence. The plea agreenent specified that the
statutory ‘statutory maxi mum penalty’ for WIIlians’

vi ol ati on was 20 years inprisonnment. The District
Court confirmed at the plea hearing that WIIlians
understood that he ‘could receive up to 20 years in
prison.” WIlians’ application to enter a guilty plea
states that he understood that the maxi mum puni shnment
under the law for his offense was 20 years in
prison....”

US v. David WIlianms, CV-99-5431, slip op. (D.NJ., Dec.

21, 2000) (pp. 10-11).
The case before us is simlar to Wllians with respect to
sentencing. Under the first guideline of the Wllians test, we

find that Apprendi does not apply. The statutory maxi num t hat




Petitioner could receive was up to 40 years, depending on the
charge. The sentencing guidelines reflected a sentence of 235 to
293 nmonths (19.6 to 24.4 years). The Petitioner’s actual sentence
was 235 nmonths (19.6 years). (Doc. 39, pp. 127).

Under the second guideline of the Wllians test, we find

t hat Apprendi al so does not apply. The Wllianms Court found that

Apprendi does not apply when judicial fact finding does increase

t he possible sentence to be received but the actual sentence is
bel ow the statutory nmaxi mum As stated above, the statutory
maxi mum for the nost serious charges is 40 years. The Petitioner
received | ess than one half of that tinme, thereby making Apprend
i nappl i cabl e.

Finally, we cannot apply Apprendi retroactively with no
definitive directive fromthe Suprene Court to do so.

CONCLUSI ON

It is questionable whether this action is a second § 2255

petition or a successive 8§ 2255 petition because the Petitioner was
resentenced and the nerits were addressed in our Menorandum and
Order of March 24, 1998. (Doc. 91). Another aberrati on—outside of
whet her this is a proper 8 2255 petition or not—is that six nonths
after filing this petition the Petitioner submtted Docunent No.

116 via U . S. Mail as an “anendnent” which raises Apprendi v. New

Jersey. In an effort to put this case to rest and in proper

perspective nore than ten years fromits inception, we revisited
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the Petitioner’s issues, including the alleged ineffective
assi stance of counsel claim alleged governnent m sconduct, and the
al | eged sentencing m scal culations, in addition to the new Apprend
cl ai m

Apart fromthe Petitioner’s procedural errors, we visited the
merits of this case, found themneritless and addressed themin our
March 24, 1998 Menorandum and Order with the exception of the
Apprendi issue. (See Doc. 91).
Theref ore, based upon our review and for the foregoing
reasons, we deny Petitioner’s 8§ 2255 notion to vacate his sentence

and his amendnment. (Docs. 114, 116).

Ri chard P. Conaboy
United States District Judge

DATE:
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

SAMUEL Rl STAGNO, SR ,
: ClVIL ACTI ON NO. 3:00-Cv-1010
Petitioner, : CR-90-308-1

VS.
(JUDGE CONABOY)

UNI TED STATES OF AMERI CA,

Respondent .
ORDER
NOW this DAY of FEBRUARY, 2001, it is hereby
ORDERED t hat :

1. The Petitioner’s notion for habeas corpus relief (Doc.
114) i s DEN ED.

2. The Petitioner’s Apprendi claim (Doc. 116) is DEN ED
2. Based on the Court’s conclusion herein, there is no basis

for the issuance of a certificate of appeal ability.
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3. This petition is dismssed with prejudice, and any appeal
fromit will be deened frivol ous.

4. The Cerk of Court is directed to close this case.

Ri chard P. Conaboy
United States District Judge
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