INVENTORY OF UNITED STATES MAGISTRATE JUDGE DUTIES

A United States magistrate judge is a judicial officer of the United States district court. The
authority that a magistrate judge exercises is the jurisdiction of the district court itself, delegated
to the magistrate judge by the district judges of the court under governing statutory authority and
local rules of court.

Magistrate judges serve as adjuncts to the Article III district courts and not as Article I judges.
Congress has clearly provided that a magistrate judge’s role is to assist Article III judges rather
than serve as a lower tier court. The Judicial Conference also has stated that Congress should
establish all causes of action in the district court and avoid mandating the reference of particular
types of cases or proceedings to magistrate judges.

The statutory authority of United States magistrate judges generally is set forth in the Federal
Magistrates Act of 1968 (Pub. L. No. 90-578), as revised in 1976 (Pub. L. No. 94-577) and 1979
(Pub. L. No. 96-82). The basic provisions are found at 28 U.S.C. § 636. Other statutory grants of
authority to magistrate judges appear throughout the United States Code.

This Inventory is the result of a recommendation by the Federal Courts Study Committee to
Congress that a catalog of all cases relating to the authority of magistrate judges be compiled and
made available to district judges. Court decisions addressing the validity of various references of
duties to magistrate judges are listed by circuit. The Inventory also contains references to other
duties that have not been addressed specifically in case law or by statute that some districts are
known to refer to magistrate judges.

§ 1. COMMISSIONER DUTIES UNDER 28 U.S.C. § 636(a)(1)
28 U.S.C. § 636(a) states in relevant part:

Each United States magistrate [judge | serving under this chapter shall have within the
territorial jurisdiction prescribed by his appointment—

(1) all powers and duties conferred or imposed upon United States commissioners by law
or by the Rules of Criminal Procedure for the United States District Courts;

The Federal Magistrates Act of 1968 established the United States magistrate judges system,
building upon and superseding the 175-year old United States commissioners system. What fol-
lows is a list of the powers and duties conferred upon United States commissioners prior to
enactment of the Federal Magistrates Actin 1968.

A SEeEARCH WARRANTS AND ARREST WARRANTS
[F. R. Crm. P. 4 ap 41]
A basic duty of magistrate judges is to issue appropriate search warrants and arrest warrants
after the review of supporting applications and affidavits. The authority to issue search and arrest
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warrants extends not only to criminal search warrants sought under the dictates of the Fourth
Amendment and Fed. R. Crim. P. 4 and 41, but also to administrative search and inspection
warrants requested under a variety of federal statutes.

A large number of federal agencies are authorized to seek search warrants under criminal and
administrative investigation statutes. Certain agencies also have the authority to seize private
property under civil and criminal forfeiture statutes. A full listing of all the statutes that authorize
the use of search and seizure warrants by federal agencies is outside the scope of this study. See 28
C.F.R. §§60.2 and 60.3 for lists of the federal law enforcement officers and agencies authorized
to request warrants.

For a further discussion of procedural and legal issues concerning the issuance of search war-
rants and arrest warrants by magistrate judges, see Chapter 4, “Search Warrants and Warrantless
Searches,” and Chapter 5, “Complaint, Arrest Warrant, and Summons,” of the Legal Manual for
United States Magistrate Judges.

1. Authority of Magistrate Judge

| SuprREME COURT : 'T

Irrmors v. (GATES,
462 U.S. 213 (1983)

Magistrate judge’s task is simply to make a practical, common-sense decision whether, given
all the circumstances set forth in the affidavit, including the “veracity” and “basis of knowl-
edge” of persons supplying hearsay information, there is a fair probability the defendant
committed a crime.

| 1st Circurt: ’I’

IN RE WorksIiTE INSPECTION OF QuarIiTy Propucrs, Inc.,
592 F.2p 611 (1sr Cr. 1979)

A magistrate judge’s authority under § 636(a)(1) includes the power to issue OSHA admin-
istrative search warrants, but the power to issue warrants does not include the authority to
declare the fruits of a search inadmissible in a subsequent proceeding. Motions to suppress
must be referred under § 636(b)(1)(B), subject to de novo determination.

IN RE WorkSITE INsSPECTION oF S.D. Warren, Division orF Scorr PAPER,
481 F. Step. 491 (D. Me. 1979)

Magistrate judge’s authority to issue administrative search warrant under § 636(a) and OSHA
regulations did not include discretion to permit an employer to appear and contest issuance
of OSHA inspection warrant. District court vacated magistrate judge’s order permitting counsel
for employer to be present and heard when the government’s application for an OSHA in-
spection warrant was considered.



2Np CIRCUIT: "I'

UniTED STATES V. HUNTER,
13 F. Suwp. 20 574 (D. Vr. 1998)

In considering an application for a search warrant, a magistrate judge makes a practical, com-
mon sense decision whether under the totality of the circumstances there is a fair probability
that evidence of a crime will be found in a particular place. A reviewing court should accord
great deference to the magistrate judge’s decision. Although the warrant issued by the magis-
trate judge in the case at bar, which permitted the search of all of the defendant’s computers,
was overbroad, it was executed in good faith and evidence found would not be suppressed.

| 41 CIRCUIT: 'T

EmMswirer v. McCoy,
622 F. Suep. 786 (S.D.W. Va. 1985)

A magistrate judge is entitled to judicial immunity for issuing an arrest warrant and certifying
that a complaint for summons was filed under oath.

| 5t CIRCUIT: "I'

State Fair oF Texas v. U.S. ConsumErR Prop. Sarery Comv’N,
650 F.2p 1324 (5t CIr.), JUDGMENT VACATED AS MOOT,
454 U.S. 1026 (1981)

To justify issuance of administrative search warrant by a magistrate judge, an agency must
make showing that it has statutory authority to conduct an investigation. Probable cause in
the criminal sense is not required; the agency must show inspection is reasonable under the
Constitution, is authorized by the statute, and is sought under an administrative plan con-
taining specific, neutral criteria.

State Fair oF Texas v. U.S. ConsumErR Prop. Sarery Comv’N,
481 F. Swep. 1070 (N.D. Tkx. 1979)

One element of administrative probable cause that must be found by a magistrate judge is the
statutory authority for the inspection. An agency must be able to demonstrate its own juris-
diction before seeking the aid of the court. Magistrate judge’s function includes: review of
authority to inspect, the lawful limits of power to search, and a determination whether non-
consensual entry onto private premises is required to enforce the statute. (See Sth Circuit
decision above.)

| 6t CIRCUIT: "I'

Unrtep STATES v. CHAAR,
137 F. 30 354 (6m Cr. 1998)

Telephonic search warrant issued by magistrate judge under Fed. R. Crim. P. 41(c)(2)(D) was
valid, even when magistrate judge lost tape recording of the warrant procedure mandated by
the rule. Defendant could not demonstrate that loss of recording was intentional or prejudi-
cial to defendant.



In reE InspecTiON OF CLEVELAND ELECcTRICAL ILruminating Co.,
548 F. Swpp. 224 (N.D. Omro 1981)

Magistrate judge had authority under § 636(a)(1) to issue administrative warrant authorizing
inspection of industrial plant by OSHA.

| 7tH CIRCUIT: 'T

IN RE ESTABLISHMENT INSPECTION OF GILBERT & BenneETT MFPG. CO.,
589 F.2p 1335 (7m CIR.), CERT. DENIED SUB NOM. ,

CHromarLOY AM. CORP. V. MARSHALL,

444 U.S. 884 (1979)

Magistrate judge is authorized to issue OSHA administrative search warrants as both a com-
missioner duty under § 636(a) and as an additional duty under § 636(b)(3).

IN re SeEARCH OF 4330 N. 35t ST., Mrmwaukee, Wis.,
142 F.R.D. 161 (E.D. Wis. 1992)

Under Fed. R. Crim. P. 41 and local rules, magistrate judge not only had authority to issue
search warrant, but also had authority to rule on defendant’s motion for return of seized
property without an independent civil or criminal action pending.

IN RE ESTABLISHMENT INSpECTION OF SkIL, CORP.,
119 F.R.D. 658 (N.D. Iir. 1987), arF'p,
846 F.2p 1127 (7m Cr. 1988)

Although litigation challenging the validity of previously issued administrative inspection
warrants is brought usually before a district judge, magistrate judge has authority to
hear motions to quash and motions for rule to show cause under 28 U.S.C. §§ 636(b)(3)
and (e).

Marsuarr, v. Crromarroy Am. Corp. ,

433 F. Swp. 330 (E.D. Wis. 1977), aF’Dp,
589 F.2p 1335 (7m CIrR.), CERT. DENIED,
444 U.S. 884 (1979)

Incorporation of the powers and duties of former commissioners and of the powers set out in
the Federal Rules of Criminal Procedure provides magistrate judges with authority to issue
warrants sought by federal administrative enforcement officials, including OSHA inspection
warrants.

9t CIRCUIT: 'T

UniTED STATES V. Kyviro,
140 F.3p 1249 (9m Cmr. 1998)

Because information in the search warrant application was obtained by law enforcement
personnel through use of a thermal imaging device that violated Fourth Amendment privacy
rights, magistrate judge should not have issued a search warrant based on this data.



UNITED STATES V. PRETZINGER,
542 F.2p 517 (9m Cr. 1976)

Rule 41 of the Federal Rules of Criminal Procedure authorizes a magistrate judge to issue an
order allowing a beeper or electronic tracking device to be attached to a suspect’s plane.

| 10t CIrRCUIT: "I’

DivriTr v. DELOACH,
1991 WL 66821 (D. Kan. Aprm 12, 1991)

Magistrate judge is entitled to absolute judicial immunity for issuing an arrest warrant.

2. Procedural Requirements

| 4Ty CIRCUIT: 'T

Barrivore Sun Co. v. Goetz,
886 F.2p 60 (4m Cr. 1989)

Under Fed. R. Crim. P. 41(g), a magistrate judge must file paperwork relating to a search
warrant with the clerk’s office within a reasonable time after the warrant is executed.

3. Summonses

Rule 4 of the Federal Rules of Criminal Procedure authorizes magistrate judges to issue sum-
monses on complaints. In addition, Fed. R. Crim. P. 58(d)(3) authorizes magistrate judges to
issue a summons in a misdemeanor case commenced by indictment, information, or complaint
or, in the case of a petty offense, on a citation or violation notice. Some courts have held, however,
that a magistrate judge does not have final authority to enforce an administrative summons.

| 5t CIRCUIT: "I'

UnITED STATES V. FIRST NAT’L BaANK OF ATLANTA,
628 F.2p 871 (5m Cmr. 1980)

Magistrate judge cannot enter final judgment to compel attendance pursuant to summons

issued under 26 U.S.C. § 7604. Statute restricts enforcement power to district court.

UNITED STATES V. WISNOWSKT,
580 F.2p 149 (5m Cr. 1978)

It is beyond a magistrate judge’s enumerated powers to conduct proceedings to enforce an IRS
summons and to render a final decision where the court did not proceed under 26 U.S.C. § 7604(b).

| 8t CIRCUIT: 'T

UniTED STATES V. MUELLER,
930 F.2p 10 (8w Cr. 1991)

Magistrate judge does not have authority to issue final order enforcing an IRS summons
under 26 U.S.C. § 7604. Magistrate judge could issue report and recommendation in en-
forcement proceeding.



4. Bench Warrants

A bench warrant may be issued by a district judge or a magistrate judge under Fed. R. Crim.
P. 4(a) or 9(a) for the arrest of a defendant or a witness who fails to appear for a proceeding before
that judicial officer. Summary issuance of a warrant is also authorized under 18 U.S.C. § 3148
when a defendant on pretrial release fails to appear.

| 11ta Circuit: 'T

Kine v. THORNBURG,
762 F. Swp. 336 (S.D. Ga. 1991)

Magistrate judge has the authority to issue bench warrants, but an order directing that an
attorney be arrested for failing to appear at a hearing is not a normal judicial function for a
magistrate judge possessing no independent contempt authority.

| D.C. Circurt: 'T

UNITED STATES V. PADEN,
558 F. Swp. 636 (D.D.C. 1983)

Magistrate judge does not have inherent authority to issue bench warrants, and warrant is-
sued for failure to appear at probation revocation hearing was defective. Express authority for
magistrate judges to issue bench warrants is found only under 18 U.S.C. § 3401 (arrest of
misdemeanants) and § 3146 (violations of pretrial release).

5. Seizure Warrants

The authority of magistrate judges to issue warrants extends to the issuance of warrants for
the seizure of property by the federal government at the commencement of forfeiture proceed-
ings. Many federal statutes authorize federal agencies to seize private property pursuant to war-
rant procedures. The most prominent of these statutes is 21 U.S.C. § 881, which governs the
seizure of property in drug enforcement cases.

| SuprREME COURT : ‘T

UntTED STATES V. JAMES DANIEL Goop REAL PROPERTY,
510 U.S. 43 (1993)

District court must provide property owner a hearing prior to seizure of real property subject
to civil forfeiture. Magistrate judge should not conduct ex parte proceeding to seize real
property absent showing by Government that exigent circumstances require seizure of prop-
erty to prevent sale, destruction, or the continued illegal usage of the property.



5t CircurT: 'T

UntTED STATES V. McCarco,
783 F.2p 507 (5m Cw. 1986)

Decision assumes validity of magistrate judge’s order authorizing IRS agents to seize property
to satisfy levy for back taxes. Magistrate judge also certified party’s conduct as contempt for
failure to comply with seizure order. (No discussion of magistrate judge authority.)

| 7t CIRCUIT: 'T

UniTeED STATES V. A RESIDENCE Locatep AT 218 3RD STREET,
622 F. Suer. 908 (W.D. Wis. 1985), arr’D AND REMANDED,
805 F.2p 256 (7m Crr. 1986)

Although a motion for return of seized property is not a pretrial matter under § 636(b)(1), a
magistrate judge has implied authority under § 636(b)(1)(B) to issue a report and recom-
mendation. Upon the defendant’s indictment, matter would become a motion to suppress
under § 636(b)(1)(B).

Public Access and Authority to Seal Documents

| 4t CIRCUIT: 'T

Wasuineron Post Co. v. HUGHES,
923 F.2p 324 (4m CIR.), CERT. DENIED,
500 U.S. 944 (1991)

Whether papers are sealed when filed rests in the sound discretion of the judicial officer who
issued the warrant. The district judge is in a better position to make findings whether
post-indictment motions to unseal papers would result in prejudicial pretrial publicity. A
magistrate judge’s authority to seal or unseal derives from the general authority of the district
court and not from Fed. R. Crim. P. 41(b).

Barrmmore Suv Co. v. GOETZ,
886 F.2p 60 (4m Crr. 1989)

Determination of whether parties have common law qualified right of access to warrant pa-
pers is under the sound discretion of judicial officer, permitting judges to file all or some
papers under seal for a stated time or until issuance of a further order. Decision to seal or grant
access to documents is subject to review under the abuse of discretion standard.



7t CIRCUIT: ‘T

IN RE EYECARE PHYSICIANS OF AMERICA,
100 F.3p 514 (7m Cr. 1996)

Magistrate judge properly sealed search warrant materials and denied defendant Eyecare’s
motion to unseal the materials on the ground that disclosure of the materials would breach
the secrecy of grand jury testimony, impair the privacy of persons not charged with crimes,
and jeopardize the government’s on-going criminal investigation. After balancing parties’
respective rights, neither the magistrate judge nor the district court abused their discretion in
refusing to unseal the search warrant materials.

IN RE SEARCH OF RESIDENCE AT 14905 Frankrin DR.,
121 F.R.D. 78 (E.D. Wis. 1988)

Authority to seal application or affidavit for search warrant is not found in Fed. R. Crim. P.
41, but lies within court’s inherent discretion. Magistrate judge’s inherent power to unseal
documents is concomitant with authority to seal. (Opinion by magistrate judge.)

| 9t CIRCUIT: "I’

IN RE SEALED AFFIDAVIT (S) TO SEARCH WARRANTS,
600 F.2p 1256 (9m Cwr. 1979)

District judge and magistrate judge both have inherent power to control papers filed with the
courts within certain constitutional and other limitations. This includes power to seal affida-
vits to warrants.

10T CrrcuIT: 'T

IN re Frower AviaTion or Kansas, Inc.,
789 F. Suep. 366 (D. Kan. 1992)

Party that is a target of search warrants has no First Amendment right of access to require the
unsealing of the warrant affidavits sealed by a magistrate judge. Unsealing the affidavits was also
unwarranted under common law right of access.

7. Re-submission of Application for Warrant

Courts occasionally permit law enforcement officers to present an application for a search
warrant to a different magistrate judge after the first magistrate judge declines to issue the war-
rant. While re-submission of a warrant application is not prohibited by the Fourth Amendment,
magistrate judges should use discretion in such circumstances to ensure that the application is
reviewed by a “neutral and detached” judicial officer.



2ND CIRCUIT: "I'

UnrTED STATES V. Diaz,
351 F. Swee. 1050 (D. Caw. 1972)

There is no reason a district court may not act on a second application for an arrest warrant as
an original matter under 18 U.S.C. § 3041, despite an earlier rejection of the presentment by
amagistrate judge. The district court should discourage successive requests to issue a warrant.

| 7tH CIRCUIT: "I’

Unrtep StatES v. Pace, 898 F.2p 1218 (7m CIR.), CERT. DENIED SUB NOM.,
Crarant v. Uhrrep Stares, 497 U.S. 1030 (1990)

Fourth Amendment does not prohibit “magistrate shopping.” Concerns should be whether
the second magistrate judge was “neutral and detached,” and whether probable cause existed
to issue the warrant.

Appeal of Magistrate Judge’s Decision

| 2ND CIRCUIT: "I'

UNITED STATES V. TRAVISANO,
724 F.2p 341 (2o Cr. 1983)

A probable cause finding is entitled to substantial deference, but court must examine whether
the magistrate judge or other judicial officer [in this case, a state judge] acted in a neutral and
detached manner when reviewing the facts.

| 3rp CIRCUIT: "I'

MaRrRTIN v. INTERNATIONAL MATEX TANK TERMINALS-BAYONNE,
928 F.2p 614 (3ro Cr. 1991)

Court of appeals gives great deference to magistrate judge’s determination of probable cause
in issuing administrative search warrant.

| 4Ty CIRCUIT: "I’

UniTeEp StATES v. OLOYEDE,
982 F.2p 133 (4m Cr. 1992)

Although the sufficiency of the search warrant and supporting affidavit will be reviewed de
novo, a determination of probable cause by a neutral and detached magistrate judge is en-
titled to substantial deference.

| 5t CIrculT: ’I‘

UnIiTED STATES V. DANIEL,
982 F.2p 146 (5m Cw. 1993)

Magistrate judge’s determination of probable cause is entitled to great deference by the court
of appeals.



7t CIRCUIT: "I'

UnrTeD STATES V. PIESS,
982 F.2p 1118 (7m Cw. 1992)

A determination of probable cause should be affirmed by the court of appeals absent clear
error by the issuing magistrate judge.

| 8t CIRCUIT: ‘T

UNITED STATES V. JACKSON,
898 F.2p 79 (8m Cmr. 1990)

Great deference is given to a magistrate judge’s determination of probable cause that is sup-
ported by substantial evidence.

| 9t CIRCUIT: "I'

UniTED STATES V. GREANY,
929 F.2p 523 (9m Cwr. 1991)

Court of appeals reviews de novo the district court’s finding that the magistrate judge’s deter-
mination of probable cause was clearly erroneous.

UnrtED STATES V. CASTILIO,
866 F.2p 1071 (9m Cwr. 1988)

Court of appeals will review magistrate judge’s conclusion that probable cause existed to issue
an arrest warrant independently without deferring to the district court’s contrary conclusion.
In applying the “substantial basis™ test to magistrate judge’s probable cause finding, the dis-
trict court must give deference to magistrate judge’s finding and not engage in de novo re-
view.

10ty CIrcUIT: 'T

UniTED STATES V. HAGER,
969 F.2p 883 (10w CIr.), CERT. DENIED,
506 U.S. 964 (1992)

Court of appeals should give great deference to magistrate judge’s determination of probable
cause.

| 11ta Circuit: "I'

UNITED STATES V. GONZALEZ,

940 F.2p 1413 (11m CIrR.), CHRT. DENIED SUB NOM. ,
SANCHEZ V. UNITED STATES,

502 U.S. 1103 (1991)

Great deference is given by the court of appeals to the probable cause determination of the
magistrate judge.
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B.

ACCEPTANCE OF CRIMINAL COMPLAINTS
[Fp. R. Ckm. P. 4 ap 58 (8) (1) ]

A complaint is an initial pleading that invokes the general jurisdiction of the district court in

acriminal case. A criminal complaint is a charging document. A magistrate judge’s acceptance of
a complaint for filing initiates a criminal prosecution in the district court and supplies the neces-
sary supporting documents for conducting preliminary proceedings in the case. In a misdemeanor
case, the complaint is a sufficient pleading in itself for proceeding to trial and judgment before
the magistrate judge. Courts apply the same probable cause standard for accepting criminal com-
plaints and issuing search warrants.

C.

| SupPREME COURT : "I’

Irrmors v. GATES,
462 U.S. 213 (1983)

Magistrate judge’s task is simply to make a practical, common-sense decision whether, given
all the circumstances set forth in the affidavit, including the “veracity” and “basis of knowl-
edge” of persons supplying hearsay information, there is a fair probability that the defendant
committed a crime.

| 8t CIRCUIT: ’I'

UnITED STATES V. MIMS,
812 F.2p 1068 (8w Cr. 1987)

Magistrate judge’s probable cause determination is entitled to substantial deference. In applying
the reasoning in Gates, the reviewing court must determine whether the magistrate judge had a
substantial basis to support his or her decision that probable cause existed to issue arrest warrant.

| 10tu Crrcurt: 'T

St. Jouv v. JUSTMANN,
771 F.2p 445 (10m Cr. 1985)

A magistrate judge’s determination of probable cause from complaint is entitled to substantial

deference.

IniTIAL APPEARANCES IN CRIMINAL PROCEEDINGS
[Fo. R. Crkm. P. 5 ap 58]

Rule 5 of the Federal Rules of Criminal Procedure requires that a person arrested under a

warrant issued upon a complaint or arrested without a warrant be brought “without unnecessary
delay before the nearest available federal magistrate judge....” Defendants are informed of their
rights and the charges against them, provided counsel if necessary, released on bail or held in
detention, and assigned a date for a preliminary examination. Rule 58(b)(2) of the Federal Rules
of Criminal Procedure governs initial appearances in misdemeanor and petty offense cases.

For further discussion of procedural and legal issues arising from initial appearances, see Chapter 6,

“Initial Appearance,” of the Legal Manual for United States Magistrate Judges.

1=
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3rp CIRrCUIT: 'T

GOVERNMENT OF THE VIRGIN Isranps v. A., LEONARD,
922 F.2p 1141 (3ro Cr. 1991)

Decision to order pretrial psychological examination in felony matter is within magistrate
judge’s discretion. Court applies abuse of discretion standard in reviewing decision.

| 8t CIRCUIT: 'T

UNITED STATES V. SIMMONS,
46 F.3p 1137 (8m Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge has authority to order a psychiatric examination of a defendant under 18
U.S.C. §4241(a) and 28 U.S.C. § 636 at the time of an initial appearance.

|D.C. CIrRcUIT: 'T

UniTED STATES V. HEMMINGS,
1991 WL 79586 (D.D.C. 1991)

Magistrate judge has the authority to rule on motions for mental competency examinations
under 18 U.S.C. § 4241. That section and the procedural scheme of Fed. R. Crim. P. 5 and
5.1 provide the magistrate judge with authority once a judicial finding of probable cause has
been made. (Opinion by magistrate judge.)

D. APPOINTMENT AND ASSIGNMENT OF COUNSEL
[Feo. R. Crv. P. 44 & 18 U.S.C. § 3006A]

During an initial appearance under Fed. R. Crim. P. 5, a magistrate judge may appoint legal
counsel for indigent defendants under the Criminal Justice Act, 18 U.S.C. § 3006A, and Fed. R.
Crim. P. 44. Magistrate judges also may be required to conduct an inquiry under Fed. R. Crim. P.
44(c) concerning the joint representation of defendants by one counsel. For a further discussion
of procedural and legal questions concerning the appointment of counsel, see Chapter 6, “Initial
Appearance,” of the Legal Manual for United States Magistrate Judges.

| 1lst CIirculT: 'T

UnttED STATES v. CONEO-GUERRERO,
148 F.3p 44 (lsr Cr. 1998)

Magistrate judge properly conducted hearing under Fed. R. Crim. P. 44(c) to inquire into
joint representation of multiple defendants by one attorney and to advise each defendant of
his right to separate counsel.

12"



6TH CIRCUIT: 'T

UniTep StATES v. CORDELL,
924 F.2p 614 (6m Cr. 1991)

Court finds no violation of the Sixth Amendment right to counsel where a magistrate judge
granted an attorney’s motion to withdraw as counsel in a felony case and appointed the defen-
dant new counsel, who had 14 days to prepare for trial.

| 9t CIRCUIT: 'T

UnrtED STATES v. HICKEY,
997 F. Swp. 1206 (N.D. Ca.. 1998)

Magistrate judge had authority under the Criminal Justice Act to seal financial affidavits for appoint-
ment of counsel to prevent possible violation of defendants’ Fifth Amendment rights against self-
incrimination. Magistrate judge also had authority to order hearing under CJA to determine whether
court appointment of counsel should be terminated. (Opinion by magistrate judge.)

E  PrRELIMINARY EXAMINATIONS
[Feo. R. Ckm. P. 5.1 a0 18 U.S.C. § 3060]

The preliminary examination is an evidentiary hearing held before a magistrate judge to
determine whether there is probable cause to hold a defendant who has been charged by com-
plaint for further proceedings in the district court. Rule 58(b)(2)(G) of the Federal Rules of
Criminal Procedure provides that a preliminary examination will not be held in a misdemeanor
case where the defendant consents to trial before the magistrate judge, unless the defendant is
held in custody. Rule 58(b)(2)(G) also provides that a defendant is not entitled to a preliminary
examination in a petty offense case. For a further discussion of procedural and legal issues arising
at preliminary examinations, see Chapter 7, “Preliminary Examination,” of the Legal Manual for
United States Magistrate Judges.

| 28D CIRCUIT: 'T

UnrTED STATES V. FAJARDO,
1997 WL 669862 (S.D.N.Y. 1997)

Where government moved for 15 consecutive continuances of defendant’s preliminary ex-
amination prior to indictment without written affirmations by the government’s attorneys or
written factual findings being made by a magistrate judge, the defendant’s indictment would
be dismissed without prejudice for violating the Speedy Trial Act.

| 5t CIRCUIT: 'T

UniTED STATES V. RoacH,
590 F.2p 181 (5m Cmrr. 1979)

Magistrate judge’s failure to tape preliminary examination under 18 U.S.C. § 3060(f), com-
bined with magistrate judge’s failure to turn over “meager” notes until two days into defendant’s
trial, requires remand for new trial.

13 =



D.C. Crrcurr: 'T

UNITED STATES V. HEMMINGS,
1991 WL 79586 (D.D.C. 1991)

Magistrate judges have authority to rule on motions for mental competency examinations
under 18 U.S.C. § 4241. That section and the procedural scheme of Fed. R. Crim. P. 5 and
5.1 provide magistrate judges with authority once a judicial finding of probable cause has
been made. (Opinion by magistrate judge.)

E'  RemovarL, PROCEEDINGS
[Fp. R. Crm. P. 40]

Rule 40(a) of the Federal Rules of Criminal Procedure provides that a person arrested in a
district other than the one where the prosecution is pending “shall be taken without unnecessary
delay before the nearest available federal magistrate judge, in accordance with the provisions of Rule
5.” There is a split of authority concerning whether the district court in the district where a defen-
dant is arrested or in the district where the arrest warrant was issued has the authority to review a
pretrial detention or release order issued by a magistrate judge in a Rule 40 proceeding. For a further
discussion of procedural and legal issues arising at removal proceedings, see Chapter 8, “Commitment
to Another District (Removal Proceedings),” of the Legal Manual for United States Magistrate Judges.

| 1st CIrcuiT: 'T

UNITED STATES V. WEDDLETON,
143 F.R.D. 453 (D. Mass. 1992)

Magistrate judge in the district where probation violator was arrested had authority to set
conditions of release before Rule 40 proceeding was conducted to remove the defendant to
the district where violation occurred. (Opinion by magistrate judge.)

| 3rp CIRCUIT: 'T

UnIiTED STATES V. THOMAS,
992 F. Sw. 782 (D.V.I. 1998)

The district court where the defendant was arrested has jurisdiction to review a pretrial detention
order issued under Rule 40 by a magistrate judge within its jurisdiction, notwithstanding the fact
that the charges are pending in another jurisdiction. Bail amount endorsed on a warrant issued by
amagistrate judge in the charging district has no bearing on the detention or conditional release
decision made by the magistrate judge conducting a Rule 40 hearing in the arresting jurisdiction.

| 6t CIRCUIT: 'T

UniTED STATES V. JOHNSON,
103 F.3p 131 (6ém Cr. 1996)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

The district court where the defendant was arrested had jurisdiction to review a pretrial de-
tention order issued under Rule 40 by a magistrate judge within its jurisdiction, notwith-
standing the fact that the charges were pending in another jurisdiction.

_ 14"



UniTED STATES V. STEVENS,
941 F. Suep. 85 (W.D. Micu. 1996)

Defendant brought in on a felony complaint from another district under Rule 40 is entitled
to a preliminary examination in the arresting district, and, if no probable cause is found to
believe that the defendant committed the offense charged, magistrate judge shall dismiss the
complaint and discharge the defendant. Magistrate judge did not have discretion to keep the
complaint and warrant outstanding pending government’s decision to arrest defendant again
at a more convenient time. (Opinion by magistrate judge.)

| 9t CIRCUIT: "I'

UniTED STATES V. EvaANs,
62 F.3p 1233 (9w Cmr. 1995)

District court in Arizona had no authority to review the magistrate judge’s detention order in
aRule 40 removal proceeding involving a defendant arrested upon an arrest warrant issued by
a district court in West Virginia. A magistrate judge’s detention order issued in a Rule 40
removal hearing must be reviewed by the district court having original jurisdiction over the
offense.

| 11tu CIrcUIT: ‘T

UNITED STATES V. TORRES,
86 F.3p 1029 (1lm Cmr. 1996)

The plain language of 18 U.S.C. § 3145 dictates that the district court with original jurisdic-
tion over the offense, i.e., the prosecuting district, is the only proper one to review a detention
order under Rule 40.

G. EXTRaADITION PROCEEDINGS
[18 U.S.C. § 3184]

Extradition proceedings are governed by 18 U.S.C. § 3181 ef seq. Magistrate judges are ex-
plicitly authorized to conduct extradition proceedings under this statute. See, e.g. 18 U.S.C.
§ 3184. Rule 54(b)(5) of the Federal Rules of Criminal Procedure states that the federal proce-
dural rules are not applicable to “extradition and rendition of fugitives.”

1. Authority of Magistrate Judge

| 2ND CIRCUIT: "I'

Lo Duca v. UNITED STATES,
93 F.3p 1100 (2p CIrR.), CERT. LENIED,
519 U.S. 1007 (1996)

Magistrate judge acting as an extradition officer under the statute does not exercise the judi-
cial power of the United States, but acts in a “non-institutional capacity.” Extradition statute
provides a grant of authority to magistrate judges that is independent of the Federal Magis-
trates Act.

15~



AuvstiN v. Hrarry,
5 F.30 598 (2p Cr. 1993), cErr. DEnimD,
510U.S. 1165 (1994)

Authorizing a magistrate judge by local rule to conduct an extradition proceeding under 18
U.S.C. § 3184 did not violate Article III or the Federal Magistrates Act.

Grir v. Imnoz,
747 F. Swp. 1028 (S.D.N.Y. 1990)

Judges performing the independent role of determining whether a certification of extradition
will issue need not be appointed under Article III of the Constitution, but may be federal or
state judges or magistrate judges at the federal or state level.

| 5t CIRCUIT: ‘T

IN R UNITED STATES,
713 F.2p 105 (5m Cwr. 1983)

The duty to certify in an extradition proceeding falls not upon the parties but upon the
extraditing magistrate judge. The magistrate judge relied on 18 U.S.C. § 3188, permitting
“any judge of the United States” to release a person committed for extradition after two
months, to issue a show cause order. (No discussion of magistrate judge authority.)

| 7t CIRCUIT: 'T

DeS1rva v. DILEONARDI,

125 F.3p 1110 (7m Cr. 1997), CERT. DENIED SIB NOM. ,
LoBue v. D1LEONARDT,

1198.Cr. 42 (1998)

A certification of extradition issued by a magistrate judge was not an unconstitutional advi-
sory opinion; it was no different from a search warrant or an order approving deportation. A
federal court, including magistrate judges, had the constitutional authority to certify peti-
tioners for extradition.

| 9t CIRCUIT: 'T

Lopez-SMITH V. Hoop,
121 F.3p 1322 (9m Cw. 1997)

Extradition statute that requires a magistrate judge’s involvement in the extradition proceed-
ing does not violate the separation-of-powers doctrine in Article III of the Constitution.

| 11t CircurT: "I'

Noer, v. UNITED STATES,
12 F. Swr. 201300 (M.D. Fia. 1998)

Magistrate judge’s participation in extradition proceeding does not violate separation-of-powers
principles set forth in Article III of the Constitution. Magistrate judge was authorized under
§ 636(a) and the extradition statute, 18 U.S.C. § 3184, to preside over extradition proceedings.
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D.C. CiraurT: 'T

WARD v. RUTHERFORD,

921 F.2p 286 (D.C. Cir. 1990), CERT. DISMISSED SUB NOM. ,
WArRD v. ATTRIDGE,

501 U.S. 1225 (1991)

Authorization of a magistrate judge to perform extradition hearings does not violate Ar-
ticle III; extradition is equated with a probable cause determination in a preliminary exami-
nation.

Scope of Magistrate Judge’s Authority

| 1st CIrcurT: 'T

UniTED STATES v. KIn-Hong,

110 F.3p 103 (1sr CIr.), STAY DENIED SUB NQM.
Lur v. Unrtep STATES,

520 U.S. 1206 (1997)

Magistrate judge’s inquiry at extradition hearing was limited to a narrow set of issues con-
cerning the existence of a treaty, the offense charged, and the quantum of evidence offered.
The purpose of the evidentiary portion of the extradition hearing was to determine whether
the United States, on behalf of the requesting government, had produced sufficient evidence
to hold the person for trial. The district court here improperly overturned the magistrate
judge’s conclusion that the defendant should be certified for extradition.

IN RE EXTRADITION OF KOSKOTAS,

127 F.R.D. 13 (D. Mass. 1989), ORDER MODIFIED,
740 F. Swp. 904 (D. Mass. 1990), arF’p,

931 F.2p 169 (1sr Cr. 1991)

Magistrate judge may not inquire into motives behind foreign nation’s request for extradi-
tion. Such matters are left to the State Department. Limited nature of extradition proceeding
permits magistrate judges the discretionary authority to restrict the scope of evidence admit-
ted on the issue of probable cause. (Opinion by magistrate judge.)

| 2Np CIRCUIT: ‘T

Seatora v. UNITED STATES,
925 F.2p 615 (2p Cr. 1991)

The magistrate judge’s role in an extradition hearing is to make a probable cause deter-
mination that the defendant committed the acts presented. A magistrate judge is not
obligated to make an independent probable cause determination where a copy of a foreign
conviction is presented that demonstrates the defendant was present at a trial in a foreign
country.
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IN rRe MackiIn,
668 F.2p 122 (2p Cwr. 1981)

Magistrate judge was authorized under 18 U.S.C. § 3184 to decide validity of party’s political
offense defenses to extradition. Magistrate judge’s decision declining to certify extradition on
grounds that offenses charged were political offenses is not an appealable order.

IN RE EXTRADITION OF SANDHU,
1996 WL 469290 (S.D.N.Y. 1996)

Magistrate judge refused to consider evidence of human rights abuses and due process viola-
tions in India where such evidence was beyond the scope of the magistrate judge’s inquiry at
extradition hearing. (Opinion by magistrate judge.)

| 3rp CIRCUIT: 'T

IN RE EXTRADITION OF LEHMING,
951 F. Suep. 505 (D. De. 1996)

Where proffer of probable cause at extradition hearing is supported by affidavit, a statement
of sufficient underlying circumstances is essential if the magistrate judge is to perform his
detached function and not serve merely as a rubber stamp. The magistrate judge concluded
that there was insufficient evidence presented by the government at the extradition hearing to
establish probable cause.

| 4T CIRCUIT: 'T

Praster v. UNITED STATES,
720 F.2p 340 (4m Cwr. 1983)

Magistrate judge properly refused to entertain claim of due process violation during an extra-
dition certification proceeding since claim was outside the scope of his statutory authority
under 18 U.S.C. § 3184.

| 5t CIRCUIT: "I'

IN RE EXTRADITION OF RUSSELL,
805 F.2p 1215 (5m Cr. 1986)

Magistrate judge had authority under 18 U.S.C. § 3184 to issue a provisional arrest warrant
and order provisional detention pending a formal extradition request. Bail should be denied
in extradition proceeding absent special circumstances.

| 9t CIRCUIT: ’I’

Lopez-SMITH V. Hoop,
121 F.3p 1322 (9m Cw. 1997)

Magistrate judge properly excluded evidence of alleged corruption in Mexico because it was
not relevant to the issue of whether there was probable cause to believe that a crime occurred
in a foreign country and that the defendant committed the crime.
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IN Re EXTRADITION OF PoWELL,
4 F. Swp. 20 945 (S.D. Ca.. 1998)

Magistrate judge’s function at extradition hearing is to determine whether there is “any” evi-
dence establishing reasonable or probable cause. Magistrate judge had no discretion whether
to certify extradition; if the magistrate judge finds sufficient evidence to sustain the charge,
extradition “shall” be certified. Magistrate judge lacked authority to hold “Franks™ hearing
challenging truthfulness of affidavit in extradition proceeding. (Opinion by magistrate judge.)

IN RE EXTRADITION OF KRAISELBURD,
786 F.2p 1395 (9w CIr.), CErRT. DENIED,
479 U.S. 990 (1986)

Magistrate judge had discretionary authority in extradition proceeding to limit discovery.

| 11tu CIrcUIT: 'T

Macuna-Cerava v. Haro,
19 F. Supp. 20 (S.D. Fra. 1998), REV’D AND VACATED ON OTHER GROUNDS,
172 F.3p 883 (11m Cmr. 1999)

The hearing before the extradition magistrate judge does not determine the guilt or innocence of
the accused but rather represents a judgment whether there is competent evidence that would
support a reasonable belief that the subject of the proceedings was guilty of the crimes charged.

Magistrate Judge’s Authority to Set Conditions of Release

| 5t CIRCUIT: 'T

IN Re EXTRADITION OF RUSSELL,
805 F.2p 1215 (b5m Crr. 1986)

Magistrate judge should deny bail in extradition proceeding absent special circumstances.

| 9t CIRCUIT: 'T

IN Re THE REQUESTED ExTRADITION OF KIRBY,
103 F.3p 855 (9m Cw. 1997)

Magistrate judge had the authority to set conditions of release for a defendant whose extradi-
tion was sought by Great Britain for alleged terrorist activities in Northern Ireland where
“special circumstances” were established to justify conditions of release.

Review of Magistrate Judge’s Decision

| 28D CIRCUIT: 'T

Spatora v. UNITED STATES,
925 F.2p 615 (2p Cr. 1991)

Magistrate judge’s order certifying extradition could not be reviewed on direct appeal because
it was not a final decision of a district court under 28 U.S.C. § 1291.

19 =

+



IN rRe MackiIn,
668 F.2p 122 (2p Cwr. 1981)

Magistrate judge’s decision, declining to certify extradition on grounds that offenses charged
were political offenses, was not an appealable order.

IN RE EXTRADITION OF ATTA,
706 F. Swpe. 1032 (E.D.N.Y. 1989)

Where magistrate judge denied first complaint for extradition, government could file second
complaint with the district court and district court could reverse magistrate judge’s denial of
extradition after de novo review.

| 11tu CIrculT: 'T

IN RE EXTRADITION OF GHANDTCHT,
697 F.2p 1037 (11m Cr. 1983)

District judge had no inherent authority and no authority under the Extradition Act, the
Federal Magistrates Act, or the court’s local rules to review a magistrate judge’s bail order in an
extradition proceeding.

Macuna-Cerava v. Haro,
19 F. Suepr. 2p 1337 (S.D. Fia. 1998), REV’D AND VACATED ON OTHER GROUNDS,
172 F.3p 883 (11m Cr. 1999)

Once a magistrate judge had certified that an individual may be extradited, the certification
could only be attacked through a petition for a writ of habeas corpus.

YrIpELKONEN V. THORNBURGH,
756 F. Swp. 570 (S.D. Fta. 1991)

In habeas corpus petition to review magistrate judge’s extradition determination, district judge
will review de novo magistrate judge’s decision whether an offense falls within an extradition
treaty.

H. Granp Jury PROCEEDINGS
[F. R. Crm. P. 6]

Magistrate judges are authorized specifically to accept the return of an indictment from a
grand jury under Fed. R. Crim. P. 6(f) and to seal the indictment under Fed. R. Crim. P. 6(e)(4).
Other duties involving grand jury proceedings may be referred to a magistrate judge under 28
U.S.C. § 636(b). See §§ 3(b)(9) and 6(b)(3), infra.

| lst Circurr: T

UNITED STATES V. LALIBERTE,
131 F.R.D. 20 (D. Mass. 1990)

Magistrate judge was authorized to seal indictments. (Opinion by magistrate judge.)

=207



8t CIRCUIT: 'T

UNITED STATES V. LAKIN,
875 F.2p 168 (8w Cmr. 1989)

Sealing an indictment is a ministerial act. Great deference is accorded to a magistrate judge’s
exercise of discretion.

I Otuer DUTIES

Magistrate judges currently perform a variety of other duties analogous to commissioner du-
ties for the district courts. These duties are not described in the Federal Magistrates Act, and the
statutes authorizing such duties do not specify the involvement of magistrate judges. The author-
ity of magistrate judges to perform these duties has not been addressed in case law, but it is
assumed by the courts where magistrate judges now perform such duties to be derived from the
general authority of the Federal Magistrates Act and of the district court itself. This list should not
be considered all-encompassing.

The Magistrate Judges Division recognizes that the following duties are referred to magistrate
judges in various districts around the country, often under local rules. The duties are listed to
suggest how different courts have utilized magistrate judges over the last thirty years.

i Orders of Entry (I.LR.S. administrative proceedings)

i Nebbia Hearings (Hearings to determine the source of bail provided on
behalf of a criminal defendant)

i Warrants to Gain Access to Telephone and Toll Records (18 U.S.C. § 2703)

i Peace Bonds (50 U.S.C. § 23 and Fed. R. Crim. P. 54(b)(3))

i Orders for Line-ups, Blood Samples, and Fingerprints

i Orders Sealing or Unsealing Documents Filed with the Clerk of Court

I Creation and Administration of Collateral Forfeiture Plan



§ 2. OTHER § 636(a) POWERS

In addition to authorizing magistrate judges to exercise the authority of the former United
States commissioners, 28 U.S.C. § 636(a) gives other specific powers to magistrate judges.

A OaTHS AND AFFIRMATIONS
[Feo. R. Ckm. P. 3 ap58; 5U.S.C. § 2903]

Rule 3 of the Federal Rules of Criminal Procedure requires that the complaint be made upon
an oath before a magistrate judge. Rule 58(d)(3) allows a statement under penalty of perjury to
be substituted for an oath in misdemeanor cases.

| 4t CIRCUIT: T

Emswirer v. McCoy,
622 F. Suep. 786 (S.D.W. Va. 1985)

Magistrate judge was entitled to judicial immunity for issuing an arrest warrant and certifica-
tion that complaint for summons was filed under oath.

B. ReLEASE OR DETENTION ORDERS
[18 U.S.C. § 3142]

In 1793, Congress first authorized “discreet persons learned in the law” to grant bail in federal
criminal cases. Since enactment of the Bail Reform Act of 1984, 18 U.S.C. § 3141 ef seq., Con-
gress has greatly expanded magistrate judge authority to order the release or detention of criminal
defendants. For a further discussion of procedural and legal issues in release and detention pro-
ceedings under the Bail Reform Act, see Chapter 6, “Initial Appearance,” of the Legal Manual for
United States Magistrate Judges.

1.  Authority of Magistrate Judge

| 8t CIRCUIT: 'T

UNITED STATES V. SPILOTRO,
786 F.2p 808 (8w Cir. 1986), CERT. DENIED,
486 U.S. 1006 (1988)

Magistrate judge of the court with original jurisdiction over the offense charged had authority
to amend the conditions of release set previously in another district by another magistrate
judge. [Interpreting § 3146(e) of the Bail Reform Act of 1966.]

| 9t CIRCUIT: 'T

UnITED STATES V. HARRIS,
732 F. Swep. 1027 (N.D. Can. 1990)

Magistrate judge had authority under both 18 U.S.C. § 3041 and 28 U.S.C. § 636(a)(2) to
issue a detention order.
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11t CIrCUIT: 'T

UniTED STATES V. JEFFRIES,
679 F. Swep. 1114 (M.D. Ga. 1988)

Magistrate judge had discretion to control a detention hearing to prevent a pretrial matter
from becoming a proceeding resembling a trial.

2. Material Witnesses

| 1st Circurt: 'T

Unrtep States v. L,
949 F. Swp. 42 (D. Mass. 1996)

Magistrate judge orders material witnesses from China detained after government’s affidavit
established that there was a serious risk that the witnesses would flee and that no conditions
of release could adequately ensure their appearance to testify, but also orders the witnesses to
be detained in a minimum security residential facility rather than in a jail. (Opinion by
magistrate judge.)

| 10tu CIrcUIlT: 'T

UNITED STATES v. FUENTES-GALINDO,
929 F.2p 1507 (10m Cmr. 1991)

Depositions under 18 U.S.C. § 3144 required a party to file an affidavit establishing certain
facts. Magistrate judge had no authority to implement procedure absent such affidavits.
UniTED STATES V. LopEZ-CERVANTES,
918 F.2p 111 (10m Cmr. 1990)
Magistrate judge had no authority under 18 U.S.C. § 3144 to detain witnesses for video
depositions, absent affidavit by parties.

3. Bond Forfeitures and Surrender of Offenders by Sureties

Duties under the Bail Reform Act include bond forfeiture proceedings under 18 U.S.C.
§ 3146 and Fed. R. Crim. P. 46(e) and matters involving the surrender of an offender by a surety
under 18 U.S.C. § 3149.

| 9t CIRCUIT: "I'

UNITED STATES V. ARNAIZ,
842 F.2p 217 (9m Cr. 1988)

Court affirms magistrate judge’s “order” to exonerate bond under 18 U.S.C. § 3149, making
ita final appealable order. Opinion implies that court made a reference pursuant to 28 U.S.C.
§ 636(b)(1)(A). (No discussion of magistrate judge authority.)
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UNITED STATES V. PLECHNER,
577 F.20 596 (9m Cr. 1978)

In a civil case arising from a prior criminal proceeding, a bond forfeiture ordered by a magis-
trate judge is valid if the order is adopted by the district court.

UniTED STATES V. RITTE,
558 F.2p 926 (9m Cmr. 1977)

Final order must be entered by district court. District judge must examine bond forfeiture
proceeding to determine if referral is appropriate under 28 U.S.C. §§ 636(b)(1)(A) or (B).

4. Appeal of Magistrate Judge’s Decision

Cases discussing the standards of review applied by both the district courts and the courts of
appeals to a magistrate judge’s decision under the Bail Reform Act are contained in APPENDIX A.

C. MispEMEANOR CASES
[18 U.S.C. § 3401 »p F». R. Crm. P. 58]

Section 636(a)(3) of Title 28, United States Code, grants magistrate judges the power to
conduct trials in misdemeanor cases under 18 U.S.C. § 3401. Before 1996, magistrate judges
were authorized to try all misdemeanor cases where the defendant filed a written consent to trial
by a magistrate judge and specifically waived trial by a district judge, and where the magistrate
judges were specifically designated by the district courts in which they served to exercise this
jurisdiction. Under amendments to § 3401 and § 636(a) that were enacted as part of the Federal
Courts Improvement Act of 1996, the authority of magistrate judges to try and dispose of misde-
meanor cases has been expanded. Magistrate judges may now try and dispose of all infractions,
Class C misdemeanor cases, and Class B misdemeanor cases involving motor vehicle offenses
without the defendant’s consent. 18 U.S. C. § 3401(b).

In addition, although magistrate judges are authorized to try and dispose of Class A misde-
meanor cases and Class B misdemeanor cases that do not involve motor vehicle offenses only
when the defendant “expressly consents to be tried before the magistrate judge’ and “specifically
waives trial, judgment, and sentencing by a district judge,” the defendant’s consent and waiver
may be made either “in writing or orally on the record.” 18 U.S.C. § 3401(b). Written consent
and waiver by the defendant is no longer mandatory.

Magistrate judges may also impose sentences in misdemeanor cases under 28 U.S.C. § 636(a)(4)
and 18 U.S.C. § 3401(a). The maximum term of imprisonment that may be imposed for a
federal misdemeanor is one year (18 U.S.C. § 3581(b)(6)).

A magistrate judge also has authority to invoke the federal probation laws (18 U.S.C.
§ 3401(d)). Under a 1992 amendment to 18 U.S.C. § 3401, magistrate judges are now author-
ized under § 3401(h) to revoke terms of supervised release imposed by a magistrate judge in a
misdemeanor case. In addition, § 3401(i) provides that a district judge may designate a magis-
trate judge to conduct hearings to modify, revoke, or terminate supervised release, including
evidentiary hearings, and to submit to the district judge proposed findings of fact and recommen-
dations for the modification, revocation, or termination of supervised release by the district judge.

24"



1. Authority of Magistrate Judge

| 4Ttn CIRCUIT: ’I'

UNITED STATES V. BRYSON,
981 F.2p 720 (4m Cr. 1992)

Magistrate judge’s authority to accept defendant’s guilty plea and impose sentence in misde-
meanor case with defendant’s consent under 18 U.S.C. § 3401 did not authorize the magis-
trate judge to subsequently entertain defendant’s motion under 28 U.S.C. § 2255 to vacate,
set aside or correct sentence, and enter order dismissing motion without obtaining further
consent of defendant under 28 U.S.C. § 636(c¢).

UNITED STATES V. FERGUSON,
778 F.2p 1017 (4w Cr. 1985), cErT. DENIED,
476 U.S. 1123 (1986)

Article III of the Constitution is not violated by the consensual referral of misdemeanor cases
for trial by magistrate judge. The cases remain to some extent under the district judge’s control.

UniTED STATES V. JAMES,
440 F. Swp. 1137 (D. Mp. 1977)

Defendant was denied due process where the magistrate judge presented the government’s
case and became an active advocate for the government.

| 6TH CIRCUIT: 'T

UniTED STATES V. BARNES,
732 F. Swee. 831 (E.D. Thw. 1989)

The Code of Federal Regulations is given the force of law under 16 U.S.C. § 3. Magistrate
judges are authorized to sentence violators, and can order and revoke probation under 18
U.S.C. § 3561 et seq.

| 9t CIRCUIT: "I'

UNITED STATES V. BYERS,
730 F.2p 568 (9m CIR.), CERT. DENIED,
469 U.S. 934 (1984)

The consensual referral of misdemeanor cases to magistrate judges does not violate the Con-
stitution. Emphasis placed on curative effects of parties’ consent and control by Article III
judges.

UntTED STATES V. JENKINS,
734 F.2p 1322 (9m Cmr. 1983), cErT. DENIED,
469 U.S. 1217 (1985)

Although magistrate judges are not Article III judges, 28 U.S.C. § 636(a)(3), granting magis-
trate judges consensual trial authority in misdemeanor cases, does not violate the Constitution.
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UniTeED STATES V. MCCRICKARD,
957 F. Swpe. 1149 (E.D. Ca.. 1996)

The 1996 amendment to 18 U.S.C. § 3401, that eliminated the defendant’s right to adjudi-
cation by an Article III judge and the requirement that a defendant must consent to magistrate
judge authority in certain petty offense cases, does not violate Article III of the Constitution.
(Opinion by magistrate judge.)

| 10tH CIrCUIT: T

UnITED STATES V. DOBEY,
751 F.2p 1140 (10m CIR.), CERT. DENIED,
474 U.S. 818 (1985)

Article I1I of the Constitution is not violated by the consensual referral of misdemeanor cases
to magistrate judges. Consent under 18 U.S.C. § 3401 constitutes a valid waiver of the right to
trial before an Article III judge.

Scope of Authority

| 2ND CIRCUIT: ‘T

UNITED STATES V. LEAPHART,
98 F.3p 41 (2p Cr. 1996)

Magistrate judge erred in imposing a two-year term of supervised release on a defendant
convicted for failing to appear to serve a 90-day incarceration sentence for misdemeanor bank
theft, where the maximum term of supervised release that could be imposed for the offense
was one year.

UniTED STATES V. JONES,
1997 WL 706438 (S.D.N.Y. 1997)

Magistrate judge did not abuse her sentencing authority by requiring defendant to seek em-
ployment as a condition of her probation for misdemeanor theft of public assistance funds.

| 4t CIRCUIT: 'T

UNITED STATES V. BoOWIE,
61 F.3p 901 (4w Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge properly conducted colloquy under Fed. R. Crim. P. 11 before accepting

defendant’s misdemeanor guilty plea and sentencing defendant to 20-days incarceration.

UNITED STATES V. WILLIAMS,
919 F.2p 266 (5m Cr. 1990)

An explicit grant of sentencing authority in 18 U.S.C. § 3401(a) does not implicitly author-
ize magistrate judges subsequently to revoke terms of supervised release at a later hearing.
Section 636(b)(3) also does not authorize such revocation proceedings.
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UNITED STATES V. MARTINEZ,
988 F. Swp. 975 (E.D. Va. 1998)

Magistrate judge had sentencing authority to restrict defendant’s driving activities for six
months as a condition of probation after defendant pled guilty to a misdemeanor motor
vehicle offense. Penalty restricting defendant’s ability to drive was reasonably related to the
offense to which defendant pled guilty.

UNITED STATES V. RAYNOR,
764 F. Swp. 1067 (D. Mpb. 1991)

The sentencing power of 18 U.S.C. § 3401(a) is broad enough to provide a magistrate judge
with authority to revoke supervised release in cases where a defendant consented to a misde-
meanor trial before a magistrate judge.

| 7t CIRCUIT: 'T

UNnITED STATES V. VAN FASsaw,
899 F.2p 636 (7m Cr. 1990)

Defendant is not entitled to a new trial when the magistrate judge orally misstates the burden
of proof during a bench trial in a misdemeanor case.

| 8t CIRCUIT: 'T

UniTeD STATES V. ScorT,
945 F. Swe. 205 (D.S.D. 1996)

Magistrate judge had authority to suppress evidence obtained by police in warrantless non-
consensual probation search and arrest of defendant on misdemeanor drug possession charge.
(Opinion by magistrate judge.)

| 9t CIRCUIT: 'T

UNITED STATES V. McKITTRICK,
142 F.3p0 1170 (9m Cr. 1998)

Magistrate judge who sentenced defendant for misdemeanor offense of unlawfully taking,
possessing, and transporting protected wolf did not adequately explain basis for denying
defendant’s request for reduction of sentence under the Federal Sentencing Guidelines based
on acceptance of responsibility, therefore requiring remand.

UnITED STATES V. WALKER,
117 F.30 417 (9w Cww. 1997)

Magistrate judge did not abuse her discretion by admitting hearsay evidence during a pro-
ceeding to revoke defendant’s term of supervised release in a misdemeanor case.
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3.

UnrTED STATES V. CRANE,
979 F.2p 687 (9m Cr. 1992)

Magistrate judge had authority to revoke a term of supervised release of misdemeanor defen-
dant originally tried and sentenced before the magistrate judge. Authority to revoke terms of
supervised release is implicit in the authority to impose supervised release terms.

UNITED STATES V. SWEENEY,
914 F.2p 1260 (9m Cmr. 1990)

Magistrate judge exceeded his authority under the Federal Magistrates Act when he ordered
the United States attorney and the clerk of the district court not to report defendants’ misde-
meanor convictions for DUI offenses on federal enclaves to the state motor vehicle depart-
ment.

UntTED STATES V. Prascencia-Orozco,
768 F.2p 1074 (9m Cmr. 1985)

An inquiry regarding the defendant’s identity at an arraignment was an element of the mag-
istrate judge’s administrative duties. The defendant could be charged under 18 U.S.C. § 1001,
which criminalizes fraudulent statements made during administrative functions before a fed-
eral judge, when he gave a false name in executing a consent to trial of a misdemeanor before
the magistrate judge.

| 11t CircurT: "I'

UNITED STATES V. BURKE,
1996 WL 170123 (M.D. Ara. 1996)

Magistrate judge had authority to sentence a misdemeanor defendant to a one-year term of
imprisonment and to a one-year term of supervised release, even where the total sentence is
greater than the statutory maximum term of imprisonment for a misdemeanor. Because sen-
tences of imprisonment and supervised release are separate under federal law, a magistrate
judge does not exceed his or her sentencing authority under the Federal Magistrates Act when
imposing both sentences in a misdemeanor case.

Magistrate Judge Authority Under 18 U.S.C. § 3401(i) to Revoke Terms
of Supervised Release in Felony Cases

Section 3401(i) was added to 18 U.S.C. § 3401 by Congress in 1992 and provides that a

district judge may designate a magistrate judge to conduct hearings to modify, revoke, or termi-
nate supervised release, including evidentiary hearings, and to submit to the district judge pro-
posed findings of fact and recommendations for the modification, revocation, or termination of
supervised release by the district judge. Although the section makes no reference to felony cases,
some courts have held that the provision was meant to give magistrate judges the authority to
conduct proceedings to revoke terms of supervised release in felony cases on a report and recom-
mendation basis. Other courts have been reluctant to adopt this interpretation. See also § 6, infra,
for additional discussion of the referral of probation and supervised release revocation proceed-
ings as additional duties that may be referred to magistrate judges under 28 U.S.C. § 636(b)(3).
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5t CircurT: 'T

UnITED STATES V. RODRIGUEZ,
23 F.3p 919 (5m Cr. 1994)

Where a magistrate judge prepared a report under 18 U.S.C. § 3401(i) recommending that
the defendant’s term of supervised release be revoked and that the defendant be imprisoned
for an additional 24 months, the district judge violated Fed. R. Crim. P. 43(a) and 32(a)(1)(C)
when he sentenced the defendant in absentia, adopting the magistrate judge’s report without
an additional hearing. Under Rule 43(a), the defendant is entitled to be present when re-
sentenced. The defendant also had a right to allocute under Rule 32(a)(1)(C).

| 6TH CIRCUIT: 'T

UnITED STATES V. WATERS,
158 F.3p 933 (6m Cr. 1998)

Magistrate judge could conduct a proceeding to revoke a defendant’s term of supervised
release in a felony case under 18 U.S.C. § 3401(i), subject to de novo review by a district
judge.

4. Sufficiency of Consent

In Class A misdemeanor cases and Class B misdemeanor cases that do not involve motor
vehicle offenses, 18 U.S.C. § 3401(b) provides that a magistrate judge “may not proceed to try
the case unless the defendant...expressly consents to be tried before the magistrate judge and
expressly and specifically waives trial, judgment, and sentencing by a district judge.” The statute
requires the magistrate judge to “carefully explain” to each defendant in Class A misdemeanor
cases and Class B misdemeanor cases not involving motor vehicle offenses that “he has a right to
trial, judgment, and sentencing by a district judge.” Several courts have considered what consti-
tutes adequate consent to the authority of the magistrate judge and waiver of the right to Article
III adjudication under this provision.

| 3rp CIRCUIT: 'T

UNITED STATES V. WRIGHT,
516 F. Swp. 1119 (E.D. Pa. 1981)

A defendant’s consent to trial by a magistrate judge by itself is insufficient. Parties must
specifically waive right to trial by an Article IIT judge.

| 4Tt CIRCUIT: 'T

UniTED STATES V. LANE,
1987 WL 16457 (E.D.N.C. 1987)

A conviction for a misdemeanor offense must be reversed where the defendant did not ex-
ecute a written consent form waiving the right to Article Il adjudication, even where defen-
dant did not object to the magistrate judge’s authority until after conviction. (Opinion by
magistrate judge.)
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5t CIRCUIT: "I'

UniTeEDp STATES v. EDGINGTON,

727 F. Swpe. 1083 (E.D. Tkx. 1989), zw’p,
897 F.2p 527 (5m CIrR.), CERT. DENIED,
495 U.S. 952 (1990)

Failure to object to reference of a misdemeanor case until after the judgment is entered con-
stitutes waiver. Under local court rules, special designation of a magistrate judge to exercise
misdemeanor jurisdiction is not necessary.

| 9t CIRCUIT: "I'

UnrTED STATES V. NEVILIE,
985 F.2p 992 (9m CIr.), CERT. DENIED,
508 U.S. 943 (1993)

Defendant could not arbitrarily withdraw consent to trial before magistrate judge when brought
before the magistrate judge for a proceeding to revoke a term of supervised release.

| 10t CIrCUIT: 'T

UntTED STATES V. SIMMONDS,
179 F.R.D. 308 (D. Cx. 1998)

Where defendant was advised clearly and concisely by the magistrate judge of his right to trial
before a district judge in a Class A misdemeanor case, defendant was not entitled to later
revoke his consent to trial before the magistrate judge under 18 U.S.C. § 3401.

5. Right to Jury Trial

The authority granted to magistrate judges under 18 U.S.C. § 3401 and Fed. R. Crim. P. 58
includes the authority to preside over jury trials. It has long been recognized that the right to a jury
trial exists for a criminal offense where the potential term of imprisonment that might be imposed
exceeds six months, the federal statutory maximum incarceration term for a petty oftense. Frankv.
United States, 395 U.S. 147 (1969). Magistrate judges thus have authority to conduct jury trials in
Class A misdemeanor cases with the consent of the defendant.

| SuprREME COURT : "I'

Lewrs v. UNITED STATES,
518 U.S. 322 (1996)

Defendant had no right to a jury trial under the Sixth Amendment when prosecuted for
multiple petty offenses. Magistrate judge could preside over case without jury, even where the
potential total imprisonment penalty exceeded six months.

6. Petty Offense Cases

A petty offense case is defined at 18 U.S.C. § 19 as “a Class B misdemeanor, a Class C misde-
meanor, or an infraction....” The maximum term of imprisonment for a Class B misdemeanor is
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six months. 18 U.S.C. § 3581(b)(7). Although the trial of a misdemeanor may proceed on an
indictment, information, or complaint, the trial in a petty offense case may also proceed on a
citation or violation notice. Fed. R. Crim. P. 58(b)(1). Additional procedures applicable in petty
offense cases are set forth in Rule 58.

| 4T CIRCUIT: 'T

UnrTED STATES V. GLOVER,
381 F. Swe. 1139 (D. Mp. 1974)

An assistant United States attorney is not required to attend the trial of a petty offense case
before a magistrate judge. There was no due process violation for a non-attorney to prosecute
a petty offense case.

| 9t CIRCUIT: "I'

UNITED STATES V. BROERS,
776 F.2p 1424 (9m Cr. 1985)

Where magistrate judge neither conducted nor actively guided non-attorney Forest Service
agent in prosecution of a petty offense case, fact that prosecutor was not an attorney did not
violate due process.

UniTED STATES V. DOWNIN,
884 F. Spp. 1474 (E.D. Ca. 1995)

Magistrate judge’s refusal to appoint counsel for defendant in petty offense prosecution for
hauling untagged timber on national forest land violated the Federal Rules of Criminal Pro-
cedure, thereby requiring reversal. Use of a lay prosecutor at the petty offense trial, however,
did not violate due process and, even if error, must be considered harmless.

| 10tu CIrcUIT: "I'

UNITED STATES V. BOYER,
935 F. Suep. 1138 (D. Can. 1996)

Magistrate judge dismissed with prejudice the violation notice issued to defendant for speed-
ing on federal enclave where the statutory notice requirements for the regulations upon which
the petty offense was based were not met. (Opinion by magistrate judge.)

7. Assimilative Crimes Act [18 U.S.C. § 13]

Under the Assimilative Crimes Act (“ACA”), 18 U.S.C. § 13, a defendant who commits a
crime on a federal enclave or another area within federal jurisdiction that would be punishable
under state law but has not been made punishable “by any enactment of Congress,” may be
found “guilty of a like offense and subject to like punishment” by assimilation of the state law
into federal criminal law. Magistrate judges are frequently required to consider whether they have
authority over state misdemeanors and petty offenses committed on federal enclaves through
application of the Assimilative Crimes Act.
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SuprEME COURT : 'T

Lewrs v. UNITED STATES,
523 U.S. 155 (1998)

The purpose of the Assimilative Crimes Act is to use state law to fill the gaps in the federal
criminal law for offenses committed on federal enclaves.

| 2Np CIRCUIT: 'T

UnIiTED STATES V. MCALLISTER,
119 F.3p 198 (2p Cr. 1997), CERT. DENIED,
118 S.Cr. 729 (1998)

Magistrate judge improperly dismissed misdemeanor DUI case against defendant on double
jeopardy grounds. Prosecution for driving under the influence of alcohol on an army base
under the ACA, after the base commander revoked the defendant’s on-base driving privileges
and imposed other administrative sanctions, did not constitute double jeopardy.

| 4Tty CIRCUIT: "I'

UNITED STATES V. IMNGREN,
98 F.3p 811 (4m Cr. 1996)

Magistrate judge erred in dismissing defendant’s prosecution for DUI offense on double jeop-
ardy grounds. Administrative suspension of driving privileges on a federal enclave and subse-
quent criminal prosecution for the same DUI offense before a magistrate judge under the
ACA did not constitute double jeopardy.

UnITED STATES V. PIERCE,
75 F.3p 173 (4m Cr. 1996)

Magistrate judge did not violate the ACA by sentencing a misdemeanor defendant to terms of
both imprisonment and supervised release for probation violations. Although North Caro-
lina state law did not have supervised release as a sentencing option, the state’s parole option
was similar enough to supervised release to constitute “like punishment” under the ACA.

UntTED STATES V. McCaBE,
23 F.3p0 404 (4m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where defendant violated conditions of supervised release after serving one-year prison sen-
tence for a violation of state “impaired driving” law on a federal enclave under the ACA, the
Act limited the magistrate judge’s authority to sentence the defendant to no more than a total
of one year in prison.
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UniTED STATES V. KELLY,
989 F.2p 162 (4m CIR.), CERT. DENIED,
510U.S. 854 (1993)

Magistrate judge had authority to try a defendant in federal court on charge of attempted
theft adapted from Maryland law under the Assimilative Crimes Act, even though the maxi-
mum sentence for the offense under state law was 18-months imprisonment. Magistrate
judge assumed jurisdiction over the case with an understanding that the maximum sentence
he would impose was 12-months imprisonment.

UNITED STATES V. SMITH,
965 F. Swp. 756 (E.D. Va. 1997)

Magistrate judge erred in convicting DUI defendant on multiple counts derived from single
DUTI incident. ACA required the federal court to assimilate substantive criminal law of Vir-
ginia that defendant should only receive one conviction, rather than two, for a single DUI
violation. (Opinion by magistrate judge.)

UNITED STATES V. SLATKIN,
984 F. Swp. 916 (D. Mpb. 1995)

The trial jurisdiction of a magistrate judge under the ACA does not extend to Maryland state
misdemeanor offenses having maximum terms of imprisonment longer than two years, even
with an understanding that the maximum sentence the magistrate judge would impose was
12-months imprisonment. (Opinion by magistrate judge.)

UniTeEDp STATES v. KENDRICK,
636 F. Swp. 189 (E.D.N.C. 1986)

Under the ACA, state DUI misdemeanor law with possible two-year jail sentence is assimi-
lated and case is referable to magistrate judge, provided the punishment imposed does not
exceed one-year imprisonment or $1,000 fine.

| 5tu Circurt: 'T

UNITED STATES v. TERAN,
98 F.3p 831 (5m Cr. 1996)

State law sentencing provision setting two-year maximum penalty for a DWI offense need
not be assimilated under the Assimilative Crimes Act where it conflicts with federal policy to
provide magistrate judges with authority to dispose of misdemeanor cases. Magistrate judge
had authority to try the case after stating that the maximum sentence he could impose was
12-months imprisonment.
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7t CIRCUIT: "I'

UNTTED STATES V. DEVENPORT,
131 F.3p0 604 (7m Cwr. 1997)

Magistrate judge erred in denying defendant’s motion to dismiss misdemeanor drunk driving
charge where Wisconsin law governing drunk driving offenses assimilated under the Assimi-
lative Crimes Act mandated only civil or administrative penalties for a first time offense.

| 9t CIRCUIT: 'T

UnrTED STATES V. SYLVE,
135 F.3p 680 (9m Cr. 1998)

Magistrate judge erred in denying misdemeanor defendant’s motion requesting permission to
enroll in a state “deferred prosecution” program. The state’s “deferred prosecution” program
was a sentencing alternative that could be imposed as a sentence by a federal judge under the
Assimilative Crimes Act.

UNITED STATES V. REVES,
48 F.3p 435 (9m Cr. 1995)

Magistrate judge properly sentenced misdemeanor defendant to term of supervised release
under the ACA. Supervised release under federal law and probation under Hawaii state law
were “like punishments™ under ACA.

UnITED STATES V. LEAKE,
908 F.2p 550 (9m Cwr. 1990)

Although magistrate judge properly applied the Federal Sentencing Guidelines when sentenc-
ing a misdemeanor defendant convicted under the ACA, rather than the state’s sentencing
scheme, the magistrate judge erred in basing upward departure in sentence upon earlier criminal
convictions that had no similarity to the offense for which the defendant was being sentenced.

UntTED STATES V. CARLSON,
900 F.2p 1346 (9m Cr. 1990)

Because the ACA incorporates into federal law only the criminal laws of the jurisdiction
within which the federal enclave exists, the magistrate judge had no authority over the
defendant’s case where the state law reads “a violation [of speeding laws] does not constitute a
crime.”

| 10T CiIrculT: 'T

UnITED STATES v. THOMAS,
68 F.3p 392 (10m Cr. 1995)

Magistrate judge did not err in sentencing misdemeanor defendant to 90-day prison sentence
after several violations of conditions of probation, even though defendant had successfully
completed term of home detention. Home detention does not constitute imprisonment un-
der the ACA.
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UniTED STATES V. LEWIS,
1998 WL 804701 (D. CoL. 1998)

Defendant could not be tried for state law offenses of obstruction of a peace officer and
resisting arrest under the ACA where these offenses were covered by a federal statute, thereby
precluding assimilation under the Act.

UNITED STATES V. LEHOUILLIER,
935 F. Supp. 1146 (D. Coan. 1996)

Defendant could be tried for a motor vehicle offense before a magistrate judge even where
violation notice used by federal law enforcement personnel did not comply with state notice
requirements. ACA assimilates state criminal law, not procedural requirements.

Contempt

| 3rp CIRCUIT: 'T

UNnTTED STATES V. GEDRAITIS,
690 F.2p 351 (3rp Cr. 1982), CERT. DENIED,
460 U.S. 1071 (1983)

Magistrate judge had authority under § 636(a)(3) to try contempt cases referred to magis-
trate judge with proviso that penalties do not exceed those for a misdemeanor. Section 636(e)
only applies to contempts committed before magistrate judges.

. Appeal of Magistrate Judge’s Decision

| 2p CIRrcUIT: T

UniTED STATES V. JONES,
117 F.3p 644 (2p Cr. 1997)

Defendant challenging misdemeanor conviction and sentence rendered by magistrate judge
must appeal first to the district court under 18 U.S.C. § 3402. Only after the magistrate
judge’s order was reviewed by the district court could the defendant appeal to the court of appeals.

| 4Tty CIRCUIT: 'T

UNITED STATES V. BAXTER,
19 F.3p 155 (4m Cr. 1994)

Magistrate judge’s judgment of conviction and sentence of misdemeanor defendant under
§ 3401 could only be appealed to federal district court, not to the court of appeals.

UntTED STATES V. JERGE,
738 F. Swp. 181 (E.D. Va. 1990)

District court sits as an appellate court when a magistrate judge’s decision in a misdemeanor
case is appealed. The evidence was sufficient to sustain a guilty verdict if the magistrate judge
had a sufficient basis to find the defendant guilty beyond a reasonable doubt.
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UNITED STATES V. BURGESS,
602 F. Swp. 1329 (E.D. Va. 1985)

On the appeal of a misdemeanor case, the Federal Rules of Appellate Procedure are not con-
trolling, but 18 U.S.C. § 3402 and [Fed. R. Crim. P. 58] do apply.

| 7t CIRCUIT: 'T

UNITED STATES V. SMITH,
992 F.2p 98 (7m Cr. 1993)

Federal Magistrates Act provides for appeal only to the district court after a misdemeanor
conviction before a magistrate judge. Court of appeals did not have jurisdiction to hear
defendant’s direct appeal of his misdemeanor conviction under the Migratory Bird Act.

UnrtED STATES V. VAN FASsan,
899 F.2p 636 (7m Cr. 1990)

Court of appeals had jurisdiction to hear appeal from defendant’s conviction before a magis-
trate judge for violating the Migratory Bird Act after district court affirmed the conviction on
appeal under 18 U.S.C. § 3401. Dictum: Court noted that it was odd that a misdemeanor
defendant gets two appeals from his conviction when a felony defendant gets only one ap-
peal.

| 9ty CIRCUIT: "I'

UniTED STATES V. LEE,
786 F.2p 951 (9m Cmr. 1986)

Where a magistrate judge “remanded” a petty offense case committed by a civilian on a mili-
tary base to a military court, the remand in effect was a dismissal appealable to the district
court under [Fed. R. Crim. P. 58(g)(2)(A)].

UNITED STATES V. WYLDER,
590 F. Swr. 926 (D. Cr. 1984)

District judge’s scope of review of a misdemeanor case on appeal is the same as an appeal of a
district judge’s decision to a court of appeals. De novo review is applied to the magistrate
judge’s decisions on questions of law.

| 10T CiIrculT: ’I'

UniTEp STATES v. CAMPBELL,
132 F.3p 43 (10m Cr. 1997)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

District court’s order remanding the magistrate judge’s sentencing order of a misdemeanor
defendant to the magistrate judge for further proceedings consistent with the district court’s
order was not a final order appealable to the court of appeals. Magistrate judge on remand
was free to re-sentence the defendant de novo.
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D. PrisoNER TRaNSFERS To orR FroM ForeieN COUNTRIES
[28 U.S.C. 8 636(c) mp 18 U.S.C. 8§88 4107, 4108, ap 4109]

The Federal Magistrates Act was amended in 1977 (Pub. L. No. 95-144) to add § 636(g),
authorizing magistrate judges to act under 18 U.S.C. §§ 4107, 4108, and 4109. Before a pris-
oner can transfer to or from the United States, a magistrate judge must personally inform the
offender of the conditions of the transfer and determine that the offender understands and agrees
to them. The magistrate judge must then verify that the offender consents voluntarily to the
transfer.
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§ 3. NON-CASE-DISPOSITIVE MATTERS
UNDER 28 U.S.C. § 636(b)(1)(A)

A In GENERAL

Section 636(b)(1)(A) states that ““a [district] judge may designate a magistrate [judge] to hear
and determine any pretrial matter pending before the court....” All matters deemed
non-case-dispositive of a claim or defense before the court may be referred to a magistrate judge
under this provision. Several case-dispositive motions are excepted specifically from this provi-
sion. The excepted motions and other case-dispositive motions may be referred to magistrate
judges under § 636(b)(1)(B). See § 4, infra.

Section 636(b)(1) begins with the phrase, “Notwithstanding any provision of law to the con-
trary.” Both the House and Senate Reports to the 1976 revisions of the Federal Magistrates Act
contain the following statement:

This language is intended to overcome any problem which may be caused by the fact that
scattered throughout the code are statutes which refer to “the judge” or “the court”. Itis
not feasible for the Congress to change each of those terms to read “‘the judge or a magis-
trate’’. It is, therefore, intended that the permissible assignment of additional duties to a
magistrate shall be governed by the revised section 636(b), “notwithstanding any provi-
sion of law to the contrary” referring to “‘judge” or “court”. H.R. Rep. No. 1609, 94th
Cong., 2d Sess. 9 (1976), S. Rep. No. 625, 94th Cong., 2d Sess. 7 (1976).

This language is applicable to matters referred under both §§ 636(b)(1)(A) and (b)(1)(B).

1. Authority of Magistrate Judge

| 1st CIrcurT: 'T

UNITED STATES V. ECKER,
923 F.2p 7 (lsr Cr. 1991)

Commitment order by magistrate judge entered under 18 U.S.C. § 4241 must be reviewed
by the district judge under § 636(b)(1) to be a final order appealable to the court of appeals.
(No statement as to whether matter was referred under § 636(b)(1)(A) or § 636(b)(1)(B).)

| 2ND CIRCUIT: T

Lrrron InpustrIES, INCc. v. Lemvan Bros. Kuew Loes, Inc.,
124 F.R.D. 75 (S.D.N.Y. 1989)

Magistrate judge may not use pressure tactics to coerce party into settling claim. Magistrate
judge’s acceleration of deposition schedule in pretrial discovery order did not constitute un-
due coercion.

- 387



3rp CIrcuIT: ’T

IN RE KASPER-ANSERMET,
132 F.R.D. 622 (D.N.J. 1990)

Motion to quash deposition subpoenas, issued under 28 U.S.C. § 1782 [letters rogatory],
was properly referred to a magistrate judge under § 636(b)(1)(A). (Opinion by magistrate
judge adopted by court - no discussion of magistrate judge authority.)

| 6tH CIRCUIT: 'T

STANKO V. STORY,
928 F.2p 1133 (6m Cr. 1991)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge is empowered by § 636(b)(1)(A) to make findings regarding exhaustion of
remedies in a habeas corpus case under 28 U.S.C. § 2241.

E.E.O.C. v. Keo Inousiries, Inc.,
748 F.2p 1097 (6m Cr. 1984)

Magistrate judge exceeded authority by preparing a report and recommendation for sum-
mary judgment when the original referral was only “to take evidence and testimony.”

IN re Locar COURT OF PFORZHEIM,
130 F.R.D. 363 (W.D. Mmai. 1989)

Letters rogatory under 28 U.S.C. § 1782(a) could be assigned to a magistrate judge appointed
as “commissioner” for purposes of rendering judicial assistance. Magistrate judge is author-
ized by § 636(b) [no further citation] to deny requested order for blood sample.

Paurey v. Unrtep OperaTing Co.,
606 F. Swep. 520 (E.D. Mrai. 1985)

Although pretrial matters were originally referred under § 636(b)(1)(A), magistrate judge
acted properly in issuing a report and recommendation when it became apparent that
case-dispositive relief was sought. Order of reference amended nunc pro tunc by district judge.

| 9t CIRCUIT: 'T

Buan v. NME Hospitars, Inc.,
929 F.2p 1404 (9m CIrR.), CERT. DENIED,
502 U.5. 994 (1991)

Opportunity for clearly erroneous review by the district court is sufficient to prevent a
§ 636(b)(1)(A) referral to a magistrate judge from constituting an unconstitutional delega-
tion of authority.
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AINSWORTH V. VASQUEZ,
759 F. Swp. 1467 (E.D. Ca. 1991)

The court’s inherent powers, as well as its obligation and authority to achieve the rational
ends of the law, are sufficiently broad to permit magistrate judge to perform a Neuschafer
hearing, asking habeas corpus prisoner questions concerning unexhausted claims.

LaxarT v. McCrarchy,
109 F.R.D. 632 (D. Nev. 1986)

Magistrate judge has discretion under § 636(b)(1)(A) to determine sequence to be followed
in deciding issues raised in pretrial motion. Order requiring party to argue jurisdictional issue
at same time as discovery matter was upheld by district court.

| 11t CIrcUIT: 'T

Lancer AraBIans, INc. v. BeecH AircrarT CORP.,
723 F. Swpp. 1444 (M.D. Fia. 1989)

Court construed magistrate judge’s order to strike claim for punitive damages entered under
§ 636(b)(1)(A) as a report and recommendation on a motion to dismiss subject to de novo
determination.

| D.C. Crrourr: T

ApPLEGATE V. DoBrovirR, OAKES, AND GEBHARDT,
628 F. Swe. 378 (D.D.C. 1985), arF’Dp,

809 F.2p 930 (D.C. Cir.), CERT. DENIED,

481 U.S. 1049 (1987)

While order of reference to conduct pretrial proceedings did not specifically authorize magis-
trate judge to prepare reports and recommendations on case-dispositive motions such as sum-
mary judgment motions, such duties are an inherent element of pretrial proceedings in gen-
eral.

2. Procedural Requirements

Rule 72(a) of the Federal Rules of Civil Procedure governs non-case-dispositive motion
practice before magistrate judges. Proceedings before the magistrate judge are to be conducted
“promptly.” The rule provides that “[w]ithin 10 days after being served with a copy of the
magistrate judge’s order, a party may serve and file objections to the order; a party may not
thereafter assign as error a defect in the magistrate judge’s order to which objection was not timely
made.”

| 2ND CIRCUIT: "I'

Kartz v. MORGENTHAU,
892 F.2p 20 (2p Cr. 1989)

District court did not err when it chose not to refer non-case-dispositive motions to a magis-
trate judge for more expeditious resolution.
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Eurer v. NeEw Yorx CrITy DEPT. OF SOCIAL SERVICES,
102 F.R.D. 90 (E.D.N.Y. 1984)

Oral determinations by a magistrate judge in a discovery dispute constituted final orders
under § 636(b)(1)(A).

| 3rp CIrcCUIT: ’T

Derco Wire & CaBre, INC. V. WEINBERGER,
109 F.R.D. 680 (E.D. Pa. 1986)

District court has discretion to refer a non-case-dispositive pretrial matter to a magistrate
judge under § 636(b)(1)(B) for a report and recommendation and de novo determination.

| 9t CIRCUIT: ’T

McKEEVER v. BLOCK,
932 F.2p 795 (9m Cw. 1991)

Prisoner petitioner’s letter in response to magistrate judge’s order to dismiss the case with
leave to amend pleadings was not an adequate objection under Fed. R. Civ. P. 72(a).

| D.C. Cirourr: 'T

CNPg- Conserro Nacronarn D DesenvorviMenTo CrienTIirico E TECHNOLOGICO V.
InTER-TRADE, INC.,
50 F.30 56 (D.C. Cr. 1995)

Fed. R. Civ. P. 6(e)’s 3-day extension for service by mail extended the 10-day period for
objections to the magistrate judge’s order by 3 calendar days, rather than 3 business days.

3. District Court’s Supervisory Authority and Standard of Review

Both § 636(b)(1)(A) and Fed. R. Civ. P. 72(a) provide that a district judge may modify or set
aside any portion of a magistrate judge’s order where it has been found that the order is “clearly
erroneous or contrary to law.” The district judge also retains general supervisory powers over the
case, including the power to rehear or reconsider any matter sua sponte.

| 28D CIRCUIT: 'T

SHEPPARD V. BEERMAN,
822 F. Swep. 931 (E.D.N.Y. 1993), arF’D IN EART, VACATED IN EART,
18 F.3p0 147 (20 Cr. 1994)

District court has discretionary authority to withdraw from a magistrate judge pretrial case
management duties that were referred originally under § 636(b)(1)(A).

Gay Men’s HeartH CrI1SIS V. SULLIVAN,

733 F. Swp. 619 (S.D.N.Y. 1989)

Magistrate judge’s discovery order denying defendant’s claims of privilege was remanded by
district judge to magistrate judge for in camera review of disputed documents.
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DetrcTIOoN Systems, Inc. v. Prrmway Corp. ,
9 F.R.D. 152 (W.D.N.Y. 1982)

Court may reconsider discovery matters under § 636(b)(1)(A) if a magistrate judge’s rulings
are “clearly erroneous or contrary to law.” In resolving discovery disputes, magistrate judges
are afforded broad discretion, and their decisions will be overruled only if their discretion is
abused.

| 3rp CIRCUIT: 'T

Hatnes v. Liceerr Group, INC.,
975 F.2p 81 (3ro Cr. 1992)

District court erred when conducting reconsideration of magistrate judge’s discovery ruling
under § 636(b)(1)(A) by expanding the record to consider evidence not considered by the
magistrate judge. Court of appeals issued a writ of mandamus overturning district court’s
discovery order that had reversed the magistrate judge’s discovery ruling under the “clearly
erroneous” standard.

SELION V. SMITH,
112 F.R.D. 9 (D. De.. 1986)

Where party failed to raise attorney-client privilege argument after referral of all discovery
matters to the magistrate judge, remand by district judge to magistrate judge was appropriate
to address issues of privilege and waiver.

| 4t CIRCUIT: 'T

AMBROSE v. SoutHWworTH Propucts Corp.,
953 F. Swr. 728 (W.D. Va. 1997)

District court found clear error on review of magistrate judge’s order denying motion to
amend complaint. Magistrate judge had failed to consider the alternate claims that were be-
fore the court in the motion papers filed, but which had not been raised at oral argument.

Freperar, DeposiT INs. Corp. v. UNITED STATES,
527 F. Swpe. 942 (S.D.W. Va. 1981)

Magistrate judge’s failure to determine whether a party had waived a defense, or whether the
other party had failed to raise the waiver issue, required remand.

| 5tu Circurt: 'T

Resorurron TrusT CorP. V. SanDs,
151 F.R.D. 616 (N.D. Tkx. 1993)

District court would not reverse magistrate judge’s denial of motion for protective order un-
der the “clearly erroneous” standard of review where plaintiff could only show that other magis-
trate judges in similar cases had decided such motions differently. Plaintiff could not show
that magistrate judge’s decision was contrary to law, clearly erroneous regarding the facts of
the case, or an abuse of the magistrate judge’s discretion in supervising discovery in the case.
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10Tu CircuiT: 'T

Brance v. Mosrr, Orr, Corp.,
143 F.R.D. 255 (W.D. Orta. 1992)

Party could not present additional evidence to the district court during reconsideration of
magistrate judge’s discovery order concerning application of attorney-client privilege to docu-
ments where the evidence had not been first submitted to the magistrate judge.

Covmeavu v. Ruep,
762 F. Swep. 1434 (D. Kav. 1991)

The clearly erroneous standard of review in Fed. R. Civ. P. 72(a) requires a district judge to
affirm a non-case-dispositive decision of a magistrate judge unless the court is left with the
definite and firm conviction that a mistake has been committed. Since magistrate judges are
afforded broad discretion to resolve non-case-dispositive discovery disputes, the court will
overrule the magistrate judge’s determination only if the discretion is abused.

4. Failure to Appeal to District Court

Although the Federal Magistrates Act is silent concerning the possible consequences of
a party’s failure to object to a magistrate judge’s order in a non-case-dispositive matter, Fed.
R. Civ. P. 72(a) makes review by the district judge mandatory upon a party’s filing of objec-
tions “within 10 days after being served with a copy of the magistrate judge’s order.” The rule
expressly provides that “a party may not thereafter assign as error a defect in the magistrate judge’s
order to which objection was not timely made.” For further discussion of waiver issues, see
APPENDIX C.

| SuprREME COURT : 'T

THomAS V. ARN,
474 U.S. 140 (1985)

Nothing in the Federal Magistrates Act or its legislative history forbids application of the
waiver rule when a party fails to file timely objections to a magistrate judge’s order.

| 1lst CircurtT: 'T

Sunview Conoo. Assoc. v. Frexer, Int’n, Lip.,
116 F.3p 962 (1sr Cr. 1997)

Failure to file timely objections to a magistrate judge’s order on a non-case-dispositive matter
precludes review by a court of appeals.

Pacano v. FRrank,
983 F.2p 343 (1sr Cir. 1993)

If a party fails to file timely objections to a magistrate judge’s order in a non-case-dispositive
pretrial matter (in this case, a motion to amend complaint) and obtain district judge
review, “‘he cannot later leapfrog the trial court and appeal the ruling directly to the court of
appeals.”
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3rp CIRCUIT: 'T

UNITED STEELWORKERS OF AMERICA V. NEw Jersey Zinc Co., Inc.,
828 F.2p 1001 (3ro Cir. 1987)

Failure to object to § 636(b)(1)(A) ruling waives appellate review.

| 5t CirculT: 'T

CorBurn v. Bunce Towine, Inc.,
883 F.2p 372 (5m Cr. 1989)

Court of appeals is without jurisdiction to hear an appeal where a party fails to appeal the
magistrate judge’s non-case-dispositive order to the district court.

| 9t CIRCUIT: 'T

Sivpson v. Lear Astronics COrP. ,
77 F.3p 1170 (9m Cr. 1996)

Party aggrieved by magistrate judge’s order imposing discovery sanctions “forfeits’ his right to
appellate review if he fails to file objections with district judge.

| 10ta Circuit: 'T

Prppincer v. RuBIN,
129 F.3p 519 (10m Cw. 1997)

Court of appeals cannot review a magistrate judge’s non-case-dispositive discovery order un-
less the party requesting review objected to the magistrate judge’s order in writing to the
district court within ten days of receiving a copy of the order.

5. Appellate Review

Since orders in non-case-dispositive pretrial proceedings are interlocutory, the immediate
appeal to the court of appeals of a district judge’s order reviewing a magistrate judge’s
non-case-dispositive decision generally is not permitted.

| 3rp CIRCUIT: "I'

Svrm v. Brc Cerp.,
869 F.2p 194 (3ro Cir. 1989)

District court’s affirmance of magistrate judge’s denial of motion for protective order was
reviewed by the court of appeals under collateral order doctrine.
NEw York v. UnNITED STATES METALS REFINING CO.,

771 F.2p 796 (3ro Cr. 1985)

Because a district court’s order affirming the magistrate judge’s temporary protective order
under Fed. R. Civ. P. 26 is not a final order or a collateral order, appellate review is not
permitted.
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4Ty CIRCUIT: 'T

MDK, Inc. v. Mike’s Tran House, Inc.,
27 F.30 116 (4m CIr.), CERT. DENIED,
513 U.S. 1000 (1994)

Generally, discovery orders are not immediately appealable and the district court’s order af-
firming the magistrate judge’s order for the production of documents did not fall under the
collateral order exception to the finality requirement.

| 7t CIRCUIT: "I'

Rrcuarps v. Fi1rReEsToNE TIRE & RuBBrErR (CO.,
928 F.2p 241 (7m Cmw. 1991)

Finality doctrine of 28 U.S.C. § 1291 bars appeal of district court’s order of dismissal, since
real dispute concerned magistrate judge’s discovery order.

| 8t CIRCUIT: "I'

UNITED STATES V. BRAKKE,
813 F.2p 912 (8m Cr. 1987)

Pretrial orders issued by a district court aftirming a discovery order by the magistrate judge are
not final orders under 28 U.S.C. § 1291 and do not fall within collateral order exception to
final judgment rule. The court of appeals had no jurisdiction over the appeal.

B. PreETRIAL MATTERS

In the 1976 amendments to the Federal Magistrates Act, Congress intended to clarify and
define further the duties that may be assigned to magistrate judges under § 636(b). The pretrial
matters referable under § 636(b)(1)(A) include “a great variety of preliminary motions and mat-
ters which can arise in the preliminary processing of either a criminal or a civil case.” H.R. Rep.
No. 1609, 94th Cong., 2d Sess. 9 (1976); S. Rep. No. 625, 94th Cong., 2d Sess. 7 (1976).

Most pretrial motions and other matters arising under the federal rules of civil and criminal
procedure are referred routinely to magistrate judges. A compilation of all such motions is beyond
the scope of this study. This subsection and § 4, infra, however, present cases that define magistrate
judge authority in pretrial matters referred under § 636(b)(1). Acommon issue is whether such
duties are considered to be dispositive or non-dispositive of claims or defenses before the court.

1. Motions for Leave to Amend

Courts have held uniformly that motions to amend are non-case-dispositive matters subject
to a clearly erroneous or contrary to law standard of review.
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1st CrrcurT: "I'

Pagano v. FRrANK,
983 F.2p 343 (lsr Cir. 1993)

Generally, a motion to amend a complaint is a non-case-dispositive pretrial matter subject to
the clearly erroneous or contrary to law standard of review. If a party fails to file timely objec-
tions and obtain district judge review, however, “he cannot later leapfrog the trial court and
appeal the ruling directly to the court of appeals.”

| 28D CIRCUIT: "I'

Aave Erectric Corp. v. Sieva INSTRUMENTS, INC.,
121 F.R.D. 26 (W.D.N.Y. 1988)

Motion to amend the complaint to add non-diverse party is a non-case-dispositive matter,
even if it results in remand to state court.

| 4T CIRrcUIT: 'T

AMBROSE v. SoutHworTH Propucts Corp.,
953 F. Swr. 728 (W.D. Va. 1997)

A magistrate judge’s ruling on a motion to amend is a non-case-dispositive motion subject to
reversal only upon a finding that the order is clearly erroneous or contrary to law.
Youne v. JamEs,

168 F.R.D. 24 (E.D. Va. 1996)

A motion to amend is a non-case-dispositive pretrial motion subject to the clearly erroneous
or contrary to law standard of review.

| 5t CIRCUIT: 'T

BryanT v. Mrssissippr Power & Licur Co.,
722 F. Swp. 298 (S.D. Miss. 1989)

Motion to amend complaint, resulting in remand for lack of subject matter jurisdiction was
treated as a non-case-dispositive matter.

| 9t CIRCUIT: "I'

Sana v. Hawarran Cruises, L.,
961 F. Sp. 236 (D. Hwi. 1997)

Motion to amend is a non-case-dispositive pretrial matter subject to review under the clearly
erroneous or contrary to law standard of review.
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2. Motions to Remand

| 1st CIrcuIT: T

Cok v. Famrry CourT oF RuODE ISLAND,
985 F.2p 32 (1sr Cr. 1993)

28 U.S.C. § 1447(d) bars review by the court of appeals of a district judge’s order granting a
motion to remand whether the district judge reviewed the magistrate judge’s order either as a
final order or as a report and recommendation to which timely objections were filed.

Drrta DenTarn oF RHopE Isranp v. BrLue CrRoss & BrLue SHIELD oF RuopeE ISLAND,
942 F. Swe. 740 (D.R.I. 1996)

A motion to remand is a non-case-dispositive matter under § 636(b)(1)(A) and subject to the
clearly erroneous or contrary to law standard of review.

| 2ND CIRCUIT: "I'

Avareavatep Locar, Union NumBer 55 v. FiBron Props., Inc.,
976 F. Swp. 192 (W.D.N.Y 1997)

Magistrate judge has authority to determine a motion to remand as a non-case-dispositive
pretrial matter pursuant to § 636(b)(1)(A) and Fed. R. Civ. P. 72(a). (Opinion by magistrate
judge.)

| 3rp CIRCUIT: 'T

IN rRe U.S. HEALTHCARE,
159 F.3p 142 (3ro Cr. 1998)

A remand order is dispositive for purposes of § 636(b)(1). Although 28 U.S.C. § 1447(c)
generally precludes review of remand orders, the appellate court held that a writ of manda-
mus issued to the magistrate judge to vacate his remand order was appropriate because the
magistrate judge lacked the authority to issue the final remand order.

TrvMPTATIONS, INC. V. WAGER,
26 F. Swp. 20 740 (D.N.J. 1998)

Because an order to remand a case to state court is dispositive, a magistrate judge does not
have authority to enter it without the consent of the parties.

E1senvan v. CONTINENTAL AIRLINES, INc.,
974 F. Swp. 425 (D.N.J. 1997)

Holding that a motion to remand is a non-case-dispositive matter subject to the clearly erro-
neous or contrary to law standard of review under § 636(b)(1)(A), the court noted that even
if a motion to remand were case-dispositive, the standard of review in this instance would be
the same because questions of law are reviewed de novo for both case-dispositive and non-
case-dispositive motions.
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CaMPBELL V. INTERNATIONAL BUSINESS MACHINES,
912 F. Ser. 116 (D.N.J. 1996)

Motions to remand are non-case-dispositive matters properly disposed of by magistrate judges
under § 636(b)(1)(A). (Extensive citation to authority.)

Grancora v. Wart Disney Worrp Co.,
753 F. Stee. 148 (D.N.J. 1990)

A motion to remand is a case-dispositive matter. Magistrate judge exceeded the authority
under either §§ 636(b)(1)(A) or (B) by ordering remand sua sponte. District court must
designate matter for a report and recommendation.

McDonover v. Brue Cross oF N.E. Penn.,
131 F.R.D. 467 (W.D. Pa. 1990)

Because remand to a state court does not dispose of a party’s claim or defense, a magistrate
judge is authorized to issue a final order remanding the case. The district judge reviews such
an order under the clearly erroneous standard.

| 4T CIRrcUIT: 'T

In re Lowe,
102 F.3p 731 (4w Cr. 1996)

After one magistrate judge entered a remand order for lack of subject matter jurisdiction and
another magistrate judge granted a motion for reconsideration and denied the motion to remand,
plaintiff petitioned for a writ of mandamus to order the district court to remand the case to
state court. The appeals court issued the writ of mandamus, holding that the district court was
without authority to reconsider its remand order under 28 U.S.C. § 1447(d). The court’s opinion
does not address specifically the magistrate judge’s authority to order the remand initially.

Youne v. JamEs,

168 F.R.D. 24 (E.D. Va. 1996)

Motions to remand are non-case-dispositive and are reviewed under a clearly erroneous or
contrary to law standard.

Lone v. LockHEED Mrssines anp Seace Co., Inc.,

783 F. Swp. 249 (D.S.C. 1992)

Magistrate judge must issue a report and recommendation for de novo review on a motion to
remand, rather than an order, because a motion to remand is case-dispositive.

| 5t CIRCUIT: "I'

Dueas v. JerrFErRSoN COUNTY,
911 F. Swpe. 251 (E.D. Tkx. 1995)

Motion to remand is referable to magistrate judge as a non-case-dispositive motion. (Opin-
ion by magistrate judge.)
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Vagurrras Rancy Co., Ltp. v. TrExaco Exprorarion & Propuction, Inc.,
844 F. Swp. 1156 (S.D. Tkx. 1994)

Motion to remand case to state court is a non-case-dispositive matter, and the magistrate
judge’s decision is reviewed under the clearly erroneous or contrary to law standard.
Crry oF Jackson, Mrss. v. Lakeranp Lounce oF Jackson, Inc.,

147 F.R.D. 122 (S.D. Miss. 1993)

Motion to remand case to state court is a non-case-dispositive motion that may be referred to
amagistrate judge under § 636(b)(1)(A).

| 6TH CIRCUIT: 'T

Naracon v. Dayron Power & LicuTr CO.,
934 F. Suep. 899 (S.D. Quio 1996)

Relief sought in motion to remand is non-case-dispositive. (Opinion by magistrate judge.)

| 7tH CIRCUIT: 'T

ARCHDIOCESE OF MILwAUKEE v. UNDERWRITERS AT Lrovp’s,
955 F. Swr. 1066 (E.D. Wis. 1997)

Court reviewed magistrate judge’s order granting motion to remand under a de novo stan-
dard despite acknowledging that “[g]enerally, the court would review the magistrate’s deci-
sion only for clear error because a motion to remand is not a dispositive motion as defined by
Fed. R. Civ. P. 72(b).”

Jackson Nar’1n Lire Ins. Co. v. GrEvcLIFF Parmners, Lip.,
960 F. Swp. 186 (E.D. Wis. 1997)

District judge set aside magistrate judge’s order granting a motion to remand as contrary to
law under Fed. R. Civ. P. 72(a). (Opinion does not otherwise discuss magistrate judge author-

ity.)

| 8t CIRCUIT: "I'

Wurte v. State Farv Mur. Avro. Ins. Co.,
153 F.R.D. 639 (D. Nes. 1993)

District judge reviewed an appeal from the magistrate judge’s order remanding the case to
state court under the clearly erroneous or contrary to law standard of § 636(b)(1)(A). Opin-
ion includes text of magistrate judge’s opinion holding that magistrate judge has authority to
remand as non-case-dispositive pretrial matter.

BanBuRY v. OMNITRITION INTERNATIONAL INC.,
818 F. Swr. 276 (D. Mnw. 1993)

Motion to remand case to state court is a non-case-dispositive matter that may be referred to
amagistrate judge under § 636(b)(1)(A).
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9t CIRCUIT: 'T

MacLeop v. Darkon SHIELD CLAIMANTS TRUST,
886 F. Swp. 16 (D. (k. 1995)

Magistrate judge had authority to enter an order of remand as a non-case-dispositive pretrial
matter under § 636(b)(1)(A), and district judge was without jurisdiction to review after a
certified copy of the remand order had been mailed to the clerk of the state court.

| Feperan, CrIrculT: 'T

IN RE FOSTER,
52 F.3p 343 (Fm. Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Premature certification to state court of magistrate judge’s remand order based on lack of
subject matter jurisdiction precluded review by the district court.

Motions to Consolidate, Bifurcate, or Sever Trials

| 3rp CIRCUIT: 'T

MitieErR v. NEw JErRSEY TRANSIT AutH. Rarr, OPERATIONS,
160 F.R.D. 37 (D.N.J. 1995)

Magistrate judge may order separate trials of claims rather than merely recommend such a
procedure to the district judge. (No discussion of § 636(b)(1)(A). Opinion by magistrate judge.)

| 11tu CIrCUIT: T

Youne v. Crty oF AucUusTa, GEORGIA,
59 F.3p 1160 (11m Cmr. 1995)

Magistrate judge’s denial of a motion to consolidate was reviewed for abuse of discretion.

Motions to Intervene

| 2Np CIRCUIT : ”I'

UniTED STATES V. CERTAIN REAL PROPERTY,
751 F. Swe. 1060 (E.D.N.Y. 1989)

Motion to intervene is not dispositive of a claim or defense of a party under Fed. R. Civ. P.
72(a) and may be referred to a magistrate judge under § 636(b)(1)(A).

| 5t CIRCUIT: ’I'

Miss1ssippr Power & Licur Co. v. Unitep Gas Prpe Line Co.,
621 F. Swr. 718 (S.D. Miss. 1985)

Denial of a motion to intervene is equivalent to involuntary dismissal, even though original
suit remains for adjudication. Magistrate judge had no authority to render a final decision on
the motion.
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5. Motions to Strike

| 1st CIrcurT: 'T

SINGH V. SUPERINTENDING ScHooL, ComMMITTEE OF THE CITY OF PORTLAND,
593 F. Swp. 1315 (D. Me. 1984)

Motion to strike claims for punitive damages was properly decided by a magistrate judge
under § 636(b)(1)(A) since it was not one of the pretrial motions excepted in subsection (A)
from referral to magistrate judges.

6. Discovery Motions and Orders

In many districts, discovery motions are referred routinely to magistrate judges. Matters con-
cerning discovery are ordinarily considered to be non-case-dispositive pretrial matters subject to
the clearly erroneous or contrary to law standard of review.

| 1st CIrcurT: "I'

Sunview Conpo. Assoc. v. Frexer, Inr’n, Lip.,
116 F.3p 962 (1sr Cir. 1997)

Magistrate judge’s order denying motion to compel jurisdictional discovery is non-case-dis-
positive and self-operating. An aggrieved party must file timely objections with the district
court to receive subsequent review in a court of appeals.

Hormes Propucts Corp. v. Dana LicrIing, INC.,
926 F. Swp. 264 (D. Mass. 1996)

Magistrate judge’s discovery order may be reviewed only under clearly erroneous or contrary
to law standard, and the district judge is not permitted to receive additional evidence.

Wane LaBoratories, Inc. v. CFR Associates, Inc.,
125 F.R.D. 10 (D. Mass. 1989)

Magistrate judge is authorized under § 636(b)(1)(A) to issue protective order to prevent dis-
closure of information which will cause competitive harm, and to grant motion to disqualify
witness. (Opinion by magistrate judge.)

InN RE San Juan Dupont Praza Hoter, FIRE LITIGATION,
117 F.R.D. 30 (D.P.R. 1987)

Magistrate judge is authorized under § 636(b)(1)(A) to order compliance with subpoena
duces tecum issued in another district during multi-district litigation. (Opinion by magis-
trate judge.)

Frscuer v. McGowan,
585 F. Srp. 978 (D.R.I. 1984)

Motion to compel non-party deponent to reveal confidential sources is a non-case-dispositive
pretrial discovery matter.
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28D CIRCUIT: ‘T

Thomas Hoar, Inc. v. Sara Lee Corp.,
900 F.2p 522 (2p CIr.), CERT. DENIED,
498 U.S. 846 (1990)

Discovery matters, including monetary sanctions under Rule 37 for failure to comply with
discovery orders, are generally non-case-dispositive matters subject to the clearly erroneous or
contrary to law standard of review.

Nova Broveprcar, Corp. v. 1-STAT Corp.,
182 F.R.D. 419 (S.D.N.Y. 1998)

District judge applied clearly erroneous standard of review and affirmed magistrate judge’s
order quashing subpoenas.

Matmews v. USAir, Inc.,
882 F. Swp. 274 (N.D.N.Y. 1995)

Discovery orders are generally non-case-dispositive and are reviewed under the clearly errone-
ous or contrary to law standard of review.

Freperar, Insurance Co. v. KingsBury ProperTIES, LiTD.,
1992 WL 380980 (S.D.N.Y. 1992)

A motion to vacate a magistrate judge’s discovery order will be treated by the district court as
objections to the discovery order; magistrate judge’s order will be reviewed under the clearly
erroneous or contrary to law standard.

Lrrron INpustrRIES, INnc. v. LervaN Bros. Kuen Loes, Inc.,
124 F.R.D. 75 (S.D.N.Y. 1989)

Magistrate judges are afforded broad discretion in resolving discovery disputes. Objections to
discovery orders seeking reconsideration by the district court do not stay automatically the
parties’ obligations under those orders.

Nrixxar Inoustries, Liop. v. Sacmon, Inc.,
689 F. Q. 187 (S.D.N.Y. 1988)

Motion to disqualify a witness is a non-case-dispositive pretrial discovery matter.

| 3rp CIRCUIT: 'T

Hames v. Liceerr Group, Inc.,
975 F.2p 81 (3ro Cir. 1992)

When reviewing a magistrate judge’s non-case-dispositive discovery order, a district judge is
not permitted to consider additional evidence and is bound by the clearly erroneous standard
when reviewing questions of fact.

=527



NEw York v. UnNITED STATES MeTALS REFINING CO.,
771 F.2p 796 (3rp Cr. 1985)

Magistrate judge is authorized to issue a protective order under Fed. R. Civ. P. 26 to prevent
a party from releasing discovery information to the public. A temporary discovery order does
not reach the merits of the case.

Scorr Paper Co. v. UNITED STATES,
943 F. Swp. 501 (E.D. Pa. 1996)

District judge may overrule a magistrate judge’s non-case-dispositive discovery order only if the
decision is clearly erroneous or contrary to law or if the magistrate judge abused his discretion.

| 4Tty CIRCUIT: "I'

FrpErar, DEposiT INs. Corp. v. UNITED STATES,
527 F. Swp. 942 (S.D. W. Va. 1981)

Magistrate judge’s decision denying discovery on the basis of attorney-client privilege is a
non-case-dispositive matter.

| 5t CIRCUIT: ”I'

IN re TrERRA INTERNATIONAL, INC.,
134 F.3p 302 (5m Crr. 1998)

Court of appeals issued writ of mandamus to compel the district judge to vacate an order
affirming the magistrate judge’s protective order sequestering fact witnesses prior to their
depositions and barring witnesses from attending the depositions of other witnesses.

Lawr v. FULBRIGHT & JAWORSKI,
164 F.R.D. 204 (N.D. Tex. 1996)

District judge affirmed the magistrate judge’s order granting a motion for mental examina-
tion in sexual harassment action, applying clearly erroneous standard to magistrate judge’s
fact-finding, reviewing conclusions of law de novo, and invoking abuse of discretion standard
to review “that vast area of choice that remains to the magistrate judge who has properly
applied the law to fact-findings that are not clearly erroneous.”

| 6TH CIRCUIT: 'T

MaTtHERS V. BRICKLAYERS AND ALLIED CRAFTSMEN,
779 F. Swep. 914 (W.D. Mrai. 1991)

Magistrate judge’s denial of a motion to compel discovery because the material is protected by
attorney-client privilege is a non-case-dispositive matter.

Pavrey v. Unitep Operatine Co.,

606 F. Swep. 520 (E.D. Mrai. 1985)

An order requiring a defendant to appear at a pretrial discovery hearing is within the magis-

trate judge’s authority under § 636(b)(1)(A).
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7t CIRCUIT: 'T

G. Herreman Brewing Co. v. Josepy Oar CORP.,
871 F.2p 648 (7m Cr. 1989)

A magistrate judge is authorized to issue an order under Fed. R. Civ. P. 16 requiring parties
with authority to settle the case to attend a pretrial conference.

Vany v. LoNE STAR STEAKHOUSE & SALOON OF SPRINGFIELD, INC.,
967 F. Swp. 346 (C.D. Iin. 1997)

Motion to compel disclosure of psychotherapist’s records was a non-case-dispositive motion
within the magistrate judge’s authority and subject to review under a clearly erroneous or
contrary to law standard.

| 9t CIRCUIT: "I'

Powrrs v. FEICHEN,
961 F. Swp. 233 (S.D. Can. 1997)

Magistrate judge stayed discovery pending determination of a motion for reconsideration of
amotion to dismiss in a securities fraud action. (Opinion by magistrate judge.)

P1pER v. HaARNISCHFEGER CORP. ,
170 F.R.D. 173 (D. Nev. 1997)

Magistrate judge held that a treating physician identified as an expert who was expected to
testify at trial did not have to provide the expert report required under Fed. R. Civ. P.
26(a)(2)(B). (Opinion by magistrate judge.)

AINSworRTH V. VASQUEZ,
759 F. Swe. 1467 (E.D. Can. 1991)

In death penalty habeas corpus cases, a magistrate judge may exercise the inherent powers of
the court to issue non-case-dispositive orders setting “Neuschafer’ hearings. (See Neuschafer v.

Whitley, 860 F.2d 1470 (9th Cir. 1988): hearings are held to determine the existence of all
exhausted and unexhausted claims.)

LaxarT v. McCrarchy,
116 F.R.D. 455 (D. Nev. 1986)

District judge affirmed magistrate judge’s protective orders based on irrelevancy and on statu-
tory and common law executive privilege, applying the clearly erroneous or contrary to law
standard of review.

| 10tu CIrCUIT: "I’

Burton v. R.J. Rewnorps Toracco Co.,
177 F.R.D. 491 (D. Kav. 1997)

District judge reviewed magistrate judge’s order on a motion to compel under the clearly
erroneous or contrary to law standard.
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BryanT v. Hrirsrt,
136 F.R.D. 487 (D. Kan. 1991)

Magistrate judge’s order denying a motion for a protective order preventing ex parte commu-
nications by counsel with opposing party’s witnesses is reviewed as a non-case-dispositive
matter.

11tu CIrcUIT: ”I'

Jomer v. Hercurrs, Inc.,
169 F.R.D. 695 (S.D. Ga. 1996)

Magistrate judge’s order regarding discovery privileges is subject to review under the clearly
erroneous standard.

| D.C. CirourT: 'T

FEepErar, Savines & Loan Ins. Corp. v. CommonweartH Lanp Trrre Ins. Co.,
130 F.R.D. 507 (D.D.C. 1990)

A motion to “reconsider” that merely brings to the magistrate judge’s attention documents
not previously considered is not an appeal under Fed. R. Civ. P. 72(a) and need not be filed
within ten days.

Sanctions and Attorneys’ Fees

For additional cases regarding the imposition of sanctions, see Section 4, infra.

| 2ND CIRCUIT: "I'

Toovas E. Hoar, Inc. v. Sara Ler Corp.,
900 F.2p 522 (2p CIrR.), CERT. LENIED,
498 U.S. 846 (1990)

The imposition of monetary sanctions under Fed. R. Civ. P. 37 is usually considered a
non-case-dispositive matter. Some Rule 37 evidentiary sanctions may be considered
case-dispositive.

Arons v. Larive,

167 F.R.D. 364 (W.D.N.Y. 1996)

Magistrate judge ordered sanctions pursuant to Fed. R. Civ. P. 37 and 16(f). (Opinion by
magistrate judge.)

WeEks StrveEDORING CO., INnCc., v. Ravmonp InT’1 Burrpers, INc.,

174 F.R.D. 301 (S.D.N.Y. 1997)

Magistrate judge’s award of Rule 11 sanctions is reviewed under the clearly erroneous or
contrary to law standard of review unless the sanction itself can be considered dispositive of a
claim.
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Woo v. Crty oF NEw YORK,
1996 WL 284930 (S.D.N.Y. 1996)

Magistrate judge imposed sanctions under Fed. R. Civ. P. 16(f) for violation of the court’s
scheduling order. (Opinion by magistrate judge. No discussion of authority.)

Burns v. ImMaciNE Fr1iMs ENTERTAINMENT, INC.,
164 F.R.D. 594 (W.D.N.Y. 1996)

Magistrate judges can order discovery sanctions that are non-case-dispositive, including, in
this copyright infringement case, resolving the issue of access to the copyrighted material in
plaintift’s favor. (Opinion by magistrate judge, expressly leaving district judge the option of
treating as report and recommendation.)

Scorce Gave Carr Company, Inc. v. Lucky STRIKE BArT Works, Lip.,
148 F.R.D. 65 (W.D.N.Y. 1993)

Magistrate judge awarded attorneys’ fees and costs pursuant to 28 U.S.C. § 1927 as sanctions
for bad faith multiplication of proceedings. (Opinion by magistrate judge.)

Noverry Texrioe Mirrns, Inc. v. STERN,
136 F.R.D. 63 (S.D.N.Y. 1991)

Magistrate judge has authority to impose sanctions under 28 U.S.C. § 1927 as a case-disposi-
tive matter within the scope of § 636(b)(1)(A). “Judicial power to award monetary sanctions
‘springs from a different source’ than the contempt power . ...”

| 3rD CIRCUIT: 'T

Tomw v. Avice Prarn, Inc.,
158 F.R.D. 47 (D.N.J. 19%4)

Magistrate judge’s letter opinion imposing Rule 11 sanctions was reviewed as a non-case-

dispositive matter subject to the clearly erroneous or contrary to law standard of review.

Exxon Corp. v. Harcon Smrepine Co., Lip.,
156 F.R.D. 589 (D.N.J. 19%4)

Magistrate judge’s order precluding plaintiff’s expert witness from testifying as a sanction for
violation of a pretrial discovery order was reviewed under the clearly erroneous or contrary to
law standard of review.

Krapper v. CoMMONWEALTH REearTy TRUST,
657 F. Suep. 948 (D. Den. 1987)

A motion for sanctions under Fed. R. Civ. P. 11 is a non-case-dispositive matter reviewed
under the clearly erroneous or contrary to law standard.

- 56 7



4Tn CIRCUIT: 'T

Jawe H. Lee, Inc. v. Fracsmarr Inous. Corp.,
173 F.R.D. 651 (D. Mpb. 1997)

Magistrate judge granted a motion to compel and entered an order to show cause why discov-
ery sanctions should not be imposed for failure to comply with discovery obligations. (Opin-
ion by magistrate judge.)

| 5tH CIRCUIT: 'T

Joun v. STATE oF Loursiana,
899 F.2p 1441 (5m Cr. 1990)

Magistrate judge may preside in a proceeding to determine appropriate sanctions against
attorney under either §§ 636(b)(1)(A) or (b)(3).

| 6t CIRCUIT: 'T

BeENNETT v. GeENERAL CaASTER SERVICES OF N. Gorpon Co., Inc.,
976 F.2p 995 (6m Cmr. 1992)

Magistrate judge does not have authority under § 636(b)(1)(A) to issue a final order for
sanctions under Fed. R. Civ. P. 11.

Prrez v. SEC’Y oF HEALTH AND HUMAN SERVICES,
881 F.2p 330 (6m Cr. 1989)

Dicta: It is not clear that the referral of a 42 U.S.C. § 406(b) attorney fee matter in a social
security case to a magistrate judge is proper in light of limited district court review. The
reasoning in Gomez v. United States, 490 U.S. 858 (1989), may prevent the district court
from abdicating its obligations under the statute.

InsrTurorM OF NorTH AMERICA, INc. v. Mripwest PIperINErRs, INC.,
139 F.R.D. 622 (S.D. Omo 1991)

The district court has the inherent power to consider the ethical conduct of attorneys and to
sanction that conduct, including the power to disqualify an attorney or exclude the testimony
of an attorney regarding conversations between the attorney and employees of the opposing
party. (Opinion by magistrate judge.)

| 7t CIRCUIT: 'T

REeTIRED CHICAGO Porice Assoc. v. City oF CHICAGO,
76 F.3p 856 (7m CIR.), CERT. DENIED,
519 U.S. 856 (1996)

Whether a sanction request is pre-dismissal or post-dismissal, it is a case-dispositive matter
that may only be referred to a magistrate judge for a report and recommendation pursuant to
§ 636(b)(1)(B) or § 636(b)(3) and reviewed de novo.
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Arprry v. Li1EB,
38 F.3p 933 (7m Cwr. 1994)

District judge may refer sanctions dispute to a magistrate judge under § 636(b)(1)(B) or
§ 636(b)(3), but a magistrate judge may not make an independent decision regarding sanc-
tions under § 636(b)(1)(A).

TarkowskI v. Pennzorr Co.,
100 F.R.D. 37 (N.D. Im. 1983)

Where parties attempted to “jump ship” after referral of all pretrial matters to magistrate
judge by bringing discovery matters to the district judge, the court would consider sanctions
under Fed. R. Civ. P. 37(a)(4).

| 8t CIRCUIT: ‘T

Unrversar, CoopErRaTIVES, Inc. v. Triear, Co-Op. MarkeTinG Dev. FEp. oF INDIA,
45 F.3p0 1194 (8m Crr. 1995)

Magistrate judge had authority to impose sanctions for failure of a client with settlement
authority to attend a conference. Court reviewed imposition of sanctions for abuse of discre-
tion.

Trvpre v. WISAP USA 1v TExas,
152 F.R.D. 591 (D. Nes. 1993)

Rule 11 sanctions properly determined by magistrate judge pursuant to § 636(b)(1)(A) be-
cause “pretrial” is understood to mean “nontrial.” Section 636(b)(3) provides alternative au-
thority.

Jocuivs v. Isvzu Morors, Lap.,
144 F.R.D. 350 (S.D. Iom 1992)

Magistrate judge imposed sanctions under Fed. R. Civ. P. 16(f) for failure to seek timely
amendment of pretrial scheduling order and untimely designation of expert witnesses. (Opinion
by magistrate judge. No discussion of magistrate judge authority.)

| 9t CIRCUIT: "I'

Sivpson v. Lear Astronics CORP. ,
77 F.3p 1170 (9m Cr. 1996)

Party who fails to file timely objections to the magistrate judge’s discovery sanction orders,

which are non-dispositive, forfeits appellate review.

McPmua1r.’s, Inc. v. CRAIGHEAD,
67 F.3p 307 (9m Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Rule 11 sanctions imposed for filing a frivolous motion are properly characterized as non-
case-dispositive, and the district judge reviews the magistrate judge’s order for clear error.
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TELLURIDE MANAGEMENT SoOLUTIONS, Inc. v. TELLURIDE INVESTMENT GROUP,
55 F.3p 463 (9m Cr. 1995)

Appellate court affirmed the magistrate judge’s imposition of discovery sanctions for failure
to appear at a deposition, but reversed the magistrate judge’s decision to impose sanctions for
filing an unsuccessful motion for reconsideration. “The magistrate judge’s sanction order for
the motion for reconsideration may have been proper pursuant to Rule 11, but the magistrate
judge only identified Rule 37 as the basis for the sanctions.”

GriMES v. CiTy anp COUNTY OF SAN FRANCISCO,
951 F.2p 236 (9m Cr. 1991)

Magistrate judge is authorized under § 636(b)(1)(A) to impose a final order for prospective
monetary sanctions under Fed. R. Civ. P. 37 against a municipal defendant that had repeat-
edly failed to comply with the plaintiff’s discovery requests and rulings by a magistrate judge.
Court upheld $85,000 sanction ordered by a magistrate judge against the City of San Fran-
Cisco.

Marsonvirie v. F2 Averica, InNc.,

902 F.2p 746 (9t Cir. 1990), CERT. DENIED SUB NOM,
Doveroskr v. F2 Averica, Inc.,

498 U.S. 1025 (1991)

Magistrate judge had authority to impose Rule 11 sanctions for filing of frivolous motion for
reconsideration of denial of discovery sanctions.

TAMURA V. FEDERAL AVIATION ADMINISTRATION,
908 F.2p 977 (9m Cw. 1990)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Court assumed, without deciding, that magistrate judge had authority to impose monetary
sanctions pursuant to Fed. R. Civ. P. 16(f), reviewed for abuse of discretion, and reversed
magistrate judge’s imposition of sanctions.

On Commanp Vibeo Corp. v. LoDGENET ENTERTAINMENT CORP. ,
976 F. Swp. 917 (N.D. Can. 1997)

Magistrate judge had authority to impose discovery sanctions, but only a district judge may
hold parties in contempt.

| 10Tu CircuiT: 'T

Hurcuinson v. PrEIL,
105 F.3p 562 (10m Cr.), CErRT. DENIED,
118 S.Cr. 298 (1997)

Court construed a motion to disqualify counsel as a motion for sanctions within the magis-
trate judge’s authority to decide non-case-dispositive matters pursuant to § 636(b)(1)(A).
Discovery sanctions under Fed. R. Civ. P. 37 are also properly determined by a magistrate
judge pursuant to § 636(b)(1)(A).
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GomMEz v. MarTIN Marierra CORP.,
50 F.3p 1511 (10m Cr. 1995)

A party’s request for a dispositive sanction - in this case entry of a default judgment - does
not determine the scope of the magistrate judge’s authority. If the magistrate judge does
not impose a dispositive sanction, the order falls under Fed. R. Civ. P. 72(a) rather than
72(b).

Arrstate Frnanciar, Corp. v. Steen-N-Foav-Docks, Inc.,
1995 WL, 7448 (D. Kan. 1995)

Magistrate judge granted a motion for sanctions (attorneys’ fees) pursuant to Fed. R. Civ. P.
16(f) against counsel for failure to comply with scheduling and pretrial orders after the dis-
trict judge had accepted the magistrate judge’s report and recommendation for dismissal of
the action for the same violations. (Opinion by magistrate judge.)

| 11t CircurT: 'T

ATTWOOD V. SINGLETARY,
105 F.30 610 (11m Cr. 1997)

District court adopted the report and recommendation of the magistrate judge in which
dismissal of the action was recommended as a Rule 11 sanction for filing a false application
for indigent status.

SaAN Suran Enterprise Co., Lip. v. Pripe SHipping CORP. ,

783 F. Swep. 1334 (S.D. Ara. 1992)

Magistrate judge is authorized to impose Rule 11 sanctions under § 636(b)(1)(A) and Fed. R.
Civ. P. 72(a).

Kine v. THORNBURG,

762 F. S, 336 (S.D. Ga. 1991)

Dicta: Itis not a “normal judicial function” for a magistrate judge to order an attorney’s arrest
for failure to appear at a scheduled hearing, particularly where the magistrate judge has “no
authority to punish for contempt of court.”

Motions to Disqualify Counsel

| 1st Circurt: "I'

Acerorr v. Noranpa, Inc.,
936 F. Sep. 72 (D.R.I. 1996)

Magistrate judge’s order denying a motion for admission pro hac vice and disqualifying coun-
sel was reversed for clear error.

- 60 7



3rp CIRCUIT: 'T

Carpona v. GENERAL Mortors COrp.,
942 F. Srp. 968 (D.N.J. 1996)

District judge reviewed magistrate judge’s order disqualifying plaintiff’s firm and attorney
under the clearly erroneous or contrary to law standard and affirmed the magistrate judge’s
decision.

| 6TH CIRCUIT: 'T

Arrrror v. CARR,
628 F. Swer. 1097 (N.D. Qo 1985)

Motion to disqualify counsel is a non-case-dispositive pretrial matter properly referred to a
magistrate judge under § 636(b)(1)(A).

| 9t CIRCUIT: "I'

Cores v. Arrzona CHARLIE’S,
992 F. Suep 1214 (D. Nev. 1998)

District judge affirmed the magistrate judge’s order disqualifying the plaintift’s attorney who
had previously worked for the defense counsel law firm.

Asyst Tac. , Inc. v. BEveak, Inc.,

962 F. Swp. 1241 (N.D. Ca.. 1997)

Magistrate judge granted a motion to disqualify defense counsel in a patent case in which two
of defense firm’s partners had prosecuted patents at issue. (Opinion by magistrate judge.)

| 10t CIRCUIT: T

UniTED STATES V. T4,
938 F. Swr. 762 (D. Umu 1996)

Magistrate judge denied a motion to disqualify defense counsel. (Opinion by magistrate judge.)

Motions to Proceed In Forma Pauperis

| 5t CIRCUIT: 'T

Hopce v. PrInCE,
730 F. Swe. 747 (N.D. Thx. 1990), amr’p,
923 F.2p 853 (5m Cwr. 1991)

Prisoner’s petition to proceed in forma pauperis under 28 U.S.C. §§ 1825 and 1915 and
motion to issue subpoena duces tecum for production of documents are non-case-dispositive
matters properly decided by the magistrate judge under § 636(b)(1)(A).
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11.

12.

6t CIRCUIT: 'T

Woops v. DAHLBERG,
894 F.2p 187 (6m Cmr. 1990)

Denial of a motion to proceed in forma pauperis is the functional equivalent of an involun-
tary dismissal; the magistrate judge must proceed under § 636(b)(1)(B).

| 9t CIRCUIT: 'T

TrreAT V. Rison,
847 F.2p 548 (9m Cr. 1988)

A magistrate judge has no authority to issue a case-dispositive order denying in forma paup-
eris status without consent under § 636(c).

Motions for Appointment of Guardian ad Litem

| 28D CIRCUIT: "I’

McDonarp v. Hammons,

936 F. Swp. 86 (E.D.N.Y. 1996), APPEAL DISVISSED,
129 F.3p 114 (2p Cr. 1997), CERT. DENIED,

118 S. Cr. 1514 (1998)

District judge modified the magistrate judge’s order appointing a guardian ad litem upon
review after objections were filed. (No discussion of magistrate judge authority or standard of
review.)

Sufficiency of Pleas

| 5t CIRCUIT: "I'

UnrTED STATES V. Rogas,
898 F.2p 40 (5m Cmr. 1990)

Magistrate judge may preside over an evidentiary hearing to determine the voluntariness of a
defendant’s guilty plea. Although the court considers the proceeding a non-case-dispositive
pretrial matter referred under § 636(b)(1)(A), the district judge maintains authority over the
final decision by reviewing the magistrate judge’s report and recommendation concerning the
plea.

Motion to Certify Order for Interlocutory Appeal

| 6TH CIRCUIT: 'T

Vritors v. Crtizens Bankine Co. ,
984 F.2p 168 (6m Cr. 1993)

Magistrate judge did not have authority under § 636(b)(1)(A) to issue a final order certifying
a district court order for interlocutory appeal under 28 U.S.C. § 1292(b).

o 62 7



13.

14.

Grand Jury Proceedings

| 28D CIRCUIT: "I'

UntTED STATES v. Diaz,
922 F.2p 998 (2p Cr. 1990), cERT. DENIED,
500 U.S. 925 (1991)

The selection and impanelment of a grand jury is a non-substantive, ministerial task that may
be referred to a magistrate judge under § 636(b)(1)(A). The limitations of the Jury Act, 28
U.S.C. 1861 et seq., are overridden by the Federal Magistrates Act.

IN rRE GranpD JURY SUBPOENA,
118 F.R.D. 558 (D. Vr. 1987)

Motion to quash a grand jury subpoena may be referred to a magistrate judge under
§ 636(b)(1)(A).

| 7tH CIRCUIT: 'T

IN RE GRaND JURY APPEARANCE oF CUMMINGS,
615 F. Suep. 68 (W.D. Wis. 1985)

Dicta: It is not likely that Congress intended to include matters arising in grand jury proceed-
ings within the category of pretrial matters under § 636(b)(1)(A). (But magistrate judge’s
authority was upheld under § 636(b)(3); see § 6, infra.)

Subpoena Duces Tecum [Fed. R. Crim. P. 17]

| 1st CrIrculT: 'T

UniTED STATES V. KLOEPPER,
725 F. Swr. 638 (D. Mass. 1989)

Magistrate judge may exercise the court’s inherent authority and rely on Fed. R. Crim. P. 17
to require an indicted defendant to provide handwriting samples, palmprints, and finger-
prints. Such an order should not be set aside unless an implicit finding of probable cause to
order production of the evidence is clearly erroneous.

| 2ND CIRCUIT: ’I’

UNnITED STATES V. FrLORACk,
838 F. Swp. 77 (W.D.N.Y. 1993)

District court reversed the magistrate judge’s denial of defendant’s ex parte motion to issue a
subpoena duces tecum under Fed. R. Crim. P. 17, that had been referred to the magistrate
judge under § 636(b)(1)(A), as contrary to law.



15.

16.

C.

Motions to Transfer Venue

| 28D CIRCUIT: T

SHENKER V. MURASKY,
1996 WL 650974 (E.D.N.Y. 1996)

A magistrate judge’s order transferring venue is non-case-dispositive and subject to the clearly
erroneous or contrary to law standard of review.

| 3rp CIRCUIT: "I'

MarkeT TrRANSITION FacriniTy oF NEw JERSEY v. TWENA,
941 F. Sep. 462 (D.N.J. 1996)

Magistrate judge denied a motion for transfer based on improper venue. (Opinion by magis-
trate judge. No discussion of authority.)

Miscellaneous Pretrial Matters

| 28D CIRCUIT: "I'

Parmver v. ANGELICA HEALTHCARE SERVS. Group, INC.,
170 F.R.D. 88 (N.D.N.Y. 1997)

Magistrate judge denied a motion to strike jury demand. (Opinion by magistrate judge. No
discussion of authority.)

| 6TH CIRCUIT: T

NaBkey v. Horr1us,
827 F. Swp. 450 (W.D. Mrcu. 1993), arF’D,
79 F.3p 1148 (6w Cr. 1996)

Contempt sanction imposed by a district judge on vexatious pro se litigant included a re-
quirement that any subsequent paper presented for filing be reviewed and approved by a
magistrate judge before being filed.

Post-JubeMENT DUTIES

Although § 636(b)(1)(A) states that magistrate judges may be designated to “hear and deter-

mine any pretrial matter,” courts sometimes utilize the provision to refer post-judgment duties to
magistrate judges. Courts are divided on whether or not the use of the term “pretrial matter” in
§ 636(b)(1)(A) permits a court to refer post-judgment matters to magistrate judges under the
provision. The referral of post-judgment matters to magistrate judges also arises under
§ 636(b)(1)(B) and § 636(b)(3). See also §§ 4 and 6, infra.
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1. Sanctions

| 5t CIRCUIT: T

MERRITT v. INT’L BROTHERHOOD OF BOILERMAKERS,
649 F.2p 1013 (5m Cr. 1981)

The fact that a hearing under Fed. R. Civ. P. 37(a)(4) on the issue of litigation expenses,
including attorneys’ fees, was not conducted by the magistrate judge until after the suit was
dismissed did not affect the validity of the magistrate judge’s order.

| 10tu CrrcuiT: 'T

BerGEson v. DILWORTH,
749 F. Swep. 1555 (D. Kav. 1990)

The term “pretrial” is not defined with respect to the time of trial, but rather as a matter that
is unconnected to the issues litigated at trial. Fed. R. Civ. P. 11 motion for sanctions against
an attorney is a collateral matter and can properly be determined after trial and while judg-
ment is on appeal.

2. Discovery Orders

| 2Np CIRCUIT: 'T

Denny v. Forp Motor Co.,
146 F.R.D. 52 (N.D.N.Y. 1993)

Referral of a motion for post-judgment discovery (in this case, the trial judge’s deposition) to
a magistrate judge was proper. Although reference was without source of authority relied
upon, reviewing court held that the only possible source of authority was § 636(b)(3).

| 5t CIrculT: T

MEeRrrITT V. INT’IL BROTHERHOOD OF BOILERMAKERS,
649 F.2p 1013 (5m Cr. 1981)

Magistrate judge had authority to impose Fed. R. Civ. P. 37(a)(4) discovery sanctions after
judgment since he had expressly reserved a ruling on sanctions after the pretrial hearing.

| D.C. Circurt: 'T

WEIL v. MARKOWITZ,
108 F.R.D. 113 (D.D.C. 1985)

Magistrate judge had authority to issue post-judgment order modifying a protective order
involving a non-party witness. (Opinion by magistrate judge.)
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3. Default Judgments

| 5tu CircurT: T

McLeop, ArLexanDER, Power, & Arrren, P.C. v. QUARLES,
925 F.2p 853 (5m Cr. 1991)

District judge may properly refer a motion for relief from default judgment to a magistrate
judge for an evidentiary hearing and proposed findings of fact and recommendations.

4. Appointment of Receiver

| 61H CIRCUIT: 'T

Bacue Harsey StuarT SHIELDS, Inc. v. Krwrop,
589 F. Swp. 390 (E.D. Miai. 1984)

Section 636(b)(1)(A) only prohibits the magistrate judge from issuing coercive orders com-
pelling or prohibiting participants’ conduct and establishing rights and obligations of the
parties. A magistrate judge is authorized to preside over post-judgment collection proceed-
ings under either § 636(b)(1)(A) or § 636(b)(3).

5. Claim of Exemption

| 9t CIRCUIT: 'T

Bank TrjaraT v. VarsHo-SAz,
981 F.2p 1257 (9m Cr. 1992)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge had no authority to enter a final order in a post-judgment proceeding on a
claim of exemption absent the parties’ consent to the magistrate judge’s authority.

D. Case-DisposIiTIVE OoR “ExCEpTED” MATTERS

Although a variety of case-dispositive motions such as motions for summary judgment, mo-
tions to suppress evidence in criminal cases, and motions to dismiss are specifically excepted from
28 U.S.C. § 636(b)(1)(A), some courts have attempted to refer such matters to magistrate judges
under this section. These referrals generally have been overturned on appeal as exceeding the
authority granted under the Federal Magistrates Act. See § 4, infra, regarding the referral of
case-dispositive motions to magistrate judges.
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1. Motions for Injunctive Relief

| 7t CIRCUIT: 'T

AssociaTtes Financian Services Co., INc. v. MercanTilE Morte. Co.,
727 F. Swe. 371 (N.D. Iir. 1989)

Preliminary injunctions are case-dispositive matters. Temporary restraining orders are gener-
ally non-case-dispositive matters that at some point may become coercive temporary prelimi-
nary injunctions. Magistrate judges may preside over motions for injunctive relief on a report
and recommendation basis.

2. Motions for Summary Judgment

| 6tH CIRCUIT: 'T

E.E.O.C. v. Keo Inousiries, Inc.,
748 F.2p 1097 (6m Cr. 1984)

Magistrate judge exceeded statutory authority by preparing a report and recommendation for
summary judgment when the original reference was only “to take evidence and testimony.”

| 9t CIRCUIT: 'T

LopEz v. FILECK,
43 F.3p 1479 (9m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Absent the consent of the parties, the magistrate judge was not authorized to enter a case-
dispositive order granting defendants’ motion for summary judgment.

| 11t CircurT: 'T

Youne v. Crty oF AucUsTa, GEORGIA,
59 F.3p 1160 (11m Cmr. 1995)

District judge properly referred a motion for hearing to present oral testimony in connection
with a motion for summary judgment to a magistrate judge as a non-case-dispositive motion
under § 636(b)(1)(A).

| D.C. Crrourt: 'T

ApPLEGATE V. DoBrovirR, OAKES, AND GEBHARDT,
628 F. Swe. 378 (D.D.C. 1985), arF’Dp,

809 F.2p 930 (D.C. Cr.), CrT. DENIFD,

481 U.S. 1049 (1987)

Although the referral order to conduct pretrial proceedings did not specifically authorize the
magistrate judge to hear and issue a recommended decision in a summary judgment motion,
such a motion is an authorized element of pretrial proceedings.
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3. Motions to Suppress

| 7tH CIRCUIT: T

UNITED STATES V. ScorrT,
19 F.3p 1238 (7m CIR.), CERT. DENIED,
513 U.S. 857 (1994)

Magistrate judge’s decision to reopen a suppression hearing is reviewed under the clearly
erroneous standard of § 636(b)(1)(A).

UniTED STATES V. A RESIDENCE LOCATED AT 218 3RD STREET,
622 F. Supp. 908 (W.D. Wis. 1985), aFF’D AND REMANDED ON OTHER GROUNDS,
805 F.2p 256 (7m Cr. 1986)

Although a motion for the return of seized property is not a pretrial matter under § 636(b)(1),
itis made after seizures that do not lead directly to indictment and trial. The magistrate judge
is thus empowered by implication to exercise § 636(b)(1)(B) authority to issue a report and
recommendation.

| 11ta Circuit: 'T

UNITED STATES V. SOLOMON,
728 F. Swep. 1544 (S.D. Fia. 1990)

Motion to suppress is a non-case-dispositive matter, requiring less than de novo review under
local court rules. [Note: court’s decision appears directly contrary to the language of

§ 636(b)(1)(A).]

. Dismissals

| 28D CIRCUIT: 'T

Z1SES v. DEPT. OF SOCIAL SERVICES,
112 F.R.D. 223 (E.D.N.Y. 1986)

In a matter referred to a magistrate judge under § 636(b)(1)(A), the court will treat the mag-
istrate judge’s ruling as a case-dispositive report and recommendation under § 636(b)(1)(B),
where the magistrate judge ordered dismissal of the case with prejudice under Fed. R. Civ. P.
37 for willful refusal to obey a discovery order.

| 8t CIRCUIT: "I'

RoBERTS v. MaNson,
876 F.2p 670 (8m Cmr. 1989)

Referral of pretrial duties to a magistrate judge does not extend to a trial on the merits,
including dismissal with prejudice.
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9tn CIRCUIT: 'T

McKEeEvER v. BrLOCK,
932 F.2p 795 (9m Cw. 1991)

A magistrate judge is authorized to dismiss a complaint with leave to amend under
§ 636(b)(1)(A).

| 10Tu CircuiT: 'T

Donovan v. GincerBreap House, Inc.,
106 F.R.D. 57 (D. CoL. 1985), REV'D QN OIHER GROUNDS,
907 F.2p 115 (10m Cr. 1989)

Magistrate judge did not have authority to dismiss an action as a discovery sanction under
Fed. R. Civ. P. 37(b)(2)(C). Court will treat magistrate judge’s order as a report and recom-
mendation, applying de novo determination standard in reviewing any objections.

Drvore & Sons, Inc. v. Aurora Pacrric Carmre Co.,
560 F. Swep. 236 (D. Kav. 1983)

While § 636(b)(1)(A) prohibits magistrate judges from disposing of cases on the merits, it
does not preclude Fed. R. Civ. P. 37(b) sanctions. In the case at bar, an order striking a party’s
counterclaim is not a decision on the merits. District court retains its responsibility for pre-
trial matters through the clearly erroneous or contrary to law standard of review.

Class Actions

| 3rp CIRCUIT: 'T

SPERLING V. Horrman-Ia Rocue, INnc.,

118 F.R.D. 392 (D.N.J. 1988), arF’D IN PART, REV’'D IN PART ON OTHER GROUNDS,
862 F.2p 439 (3rp CIR.), AFF’D AND REMANDED,

493 U.S. 165 (1989)

The magistrate judge’s decisions on motions in putative class action suit concerning propriety
of'the court’s notice to potential class members, class certification, propriety of communica-
tions between attorneys and class members, and discovery are subject to de novo review on
questions of law, although some matters may be non-case-dispositive.

Otuer DuTIES

Magistrate judges currently perform a variety of duties analogous to non-case-dispositive du-

ties for district courts. These duties are not described in the Federal Magistrates Act, and any
statutes authorizing the duties do not specify the involvement of magistrate judges. The authority
of magistrate judges to perform these duties has not been addressed in case law, but it is assumed
by the courts where magistrate judges now perform such duties to be derived from the general
authority of the Federal Magistrates Act and of the district court itself. This list should not be
considered all-encompassing.
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The Magistrate Judges Division recognizes that the following duties are being referred to mag-
istrate judges in various districts around the country. Such references are often made under local
rules. The duties are listed below to suggest how different courts have utilized magistrate judges
over the last thirty years.

1
1
1
1
1
1
1
1
1
1

Felony Pretrial Conferences (Fed. R. Crim. P. 17.1)

Felony Omnibus Hearings

Civil Pretrial Conferences (Fed. R. Civ. P. 16(b))

Calendar Calls

Status Conferences

Writs of Habeas Corpus Ad Testificandum and Ad Prosequendum

Settlement Conferences (Fed. R. Civ. P. 16(a)(5))

Final Pretrial Conferences (Fed. R. Civ. P. 16(d))

Waivers of Indictment

Determination of Costs of Investigation and Prosecution (21 U.S.C. § 630(b)(3)
and 844)

Appointment of Persons to Serve Process (Fed. R. Civ. P. 4(¢)(3))
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§ 4. CASE-DISPOSITIVE MATTERS

A.

UNDER 28 U.S.C. § 636(b)(1)(B)

IN GENERAL

Section 636(b)(1)(B) states as follows:

[A] judge may also designate a magistrate to conduct hearings, including evidentiary
hearings, and to submit to a judge of the court proposed findings of fact andrecommen-
dations for the disposition, by a judge of the court, of any motion excepted in subpara-
graph (A), of applications for posttrial relief made by individuals convicted of criminal
offenses and of prisoner petitions challenging conditions of confinement.

The Federal Magistrates Act thus provides that magistrate judges may be designated to pre-

side over proceedings in various matters that dispose of cases or defenses before the court. The
ultimate adjudicatory power over case-dispositive motions and habeas corpus and prisoner peti-
tions, however, is exercised by a district judge unless the parties consent to the magistrate judge.

1.

Authority of Magistrate Judge

| 2ND CIRCUIT: 'T

Karz v. Moric,
128 F.R.D. 35 (S.D.N.Y. 1989)

General pretrial order referring matters to the magistrate judge did not enable the magistrate
judge to determine case-dispositive motions without a specific order of reference under
§ 636(b)(1)(B).

Lancrey v. COUGHLIN,
715 F. Sep. 522 (S.D.N.Y. 1989)

Magistrate judge’s report recommending denial of a summary judgment motion did not ex-
ceed an order of reference to conduct “all pretrial matters including... except that questions
relating to defendant’s immunity are not included in this reference.”

| 3rp CIRCUIT: ‘T

Grancora v. WarT Disney Worrp Co.,
753 F. Swp. 148 (D.N.J. 1990)

Magistrate judge had no authority to issue order of remand since such an order is dispositive.
The magistrate judge also had no authority to reconsider his determination, since he had no
power to issue the order in the first place.
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4tn CIRCUIT: 'T

BranninGg v. Morean Guar. Trust Co. oF NeEw YORK,
739 F. Swp. 1056 (D.S.C. 1990)

District judge accepted the magistrate judge’s treatment of a motion to dismiss as a motion
for summary judgment where the parties submitted materials outside the scope of the plead-
ings.

| 5t CIrculT: 'T

Freere INTERNATIONAL, INC. V. BAILEY,
25 F.3p 1267 (5m Cr. 1994)

District judge did not commit error by refusing to admit an additional affidavit in support of
a motion for summary judgment when conducting de novo determination of a magistrate
judge’s report and recommendation when the party failed to introduce the affidavit within
the deadline set by the magistrate judge.

Hay v. WALDRON,
834 F.2p 481 (5m Crr. 1987)

Where the magistrate judge reserved an issue for future determination, yet included findings
and conclusions on that issue in the report to the district court, the magistrate judge’s find-
ings were clearly premature and required reversal and remand to permit further proceedings
on the reserved issue.

| 6TH CIRCUIT: 'T

Vritors v. Crtizens Bankine Co. ,
984 F.2p 168 (6m Cr. 1993)

The power of a magistrate judge is limited to the scope of the reference. If the parties consent,
the authority of the magistrate judge is plenary, but without consent a reference under
§ 636(b) is limited to non-dispositive pretrial matters or recommendations on dispositive
matters.

| 8t CIRCUIT: 'T

TrompsoN v. Nix,
897 F.2p 356 (8m Cr. 1990)

Clear error occurred when evidence from a different case was inadvertently included in the
magistrate judge’s report, even when no objections were filed; the court of appeals remanded
the matter for resubmission to the magistrate judge.
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11ty CIrcuiT: 'T

Moore v. MoRGAN,
922 F.2p 1553 (11m Cmr. 1991)

Government defendants’ failure to plead qualified immunity defense at the first hearing con-
stituted a waiver of the defense, despite the magistrate judge’s sua sponte order granting a
second supplemental hearing to take additional evidence.

2. Procedural Requirements

Rule 72(b) of the Federal Rules of Civil Procedure sets forth the procedural requirements for
case-dispositive matters referred to magistrate judges under § 636(b)(1)(B).

| 5t CIrculT: 'T

ArcHIE v. CHRISTIAN,
808 F.2p 1132 (5m Cmrr. 1987) (mv Bavc)

It is good practice for referrals under § 636(b)(1)(B) to state plainly the statutory provision
under which the court is proceeding.

| 6TH CIRCUIT: 'T

UNITED STATES V. SAWAF,
74 F.3p 119 (6w Cr. 1996)

Parties’ objection to magistrate judge’s report and recommendation consisted merely of a
letter stating “we object to the report and recommendation given by [the magistrate judge].
Therefore we request a hearing in this matter.”” The court of appeals held that although such
objections would not be minimally sufficient in all circumstances, the letter was a sufficient
objection to the limited legal question on appeal.

| 7t CIRCUIT: 'T

SIIBERSTEIN V. SIILBERSTEIN,
859 F.2p 40 (7m Cmr. 1988)

Dicta: District court should ensure that the record includes a reference order to the magistrate
judge that plainly states the statutory provision under which the court is proceeding.

| 9t CIRCUIT: "I'

Reynaca v. CamMIsa,
971 F.2p 414 (9m Cr. 1992)

Dicta: If the district court did not issue an order, specific or general, referring the matter to
the magistrate judge, the magistrate judge was not permitted to participate in any way in the
prisoner’s § 1983 action.
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11t CirculT: 'T

JerFrEY S. v. StatE Bp. OF EDUC.,
896 F.2p 507 (11m Cmr. 1990)

The referral of a matter to a magistrate judge under § 636(b)(1)(B) need not be in writing.

District Court’s Supervisory Authority

| 4Tt CIRCUIT: 'T

Dave v. ORrtHOPAEDIC Assoc. oF VIrRGINIA, LiD.,
924 F.2p 1051 (4m Cr. 1991)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Court of appeals has no jurisdiction, either as a final or an interlocutory appeal, to hear an
“appeal” of a district court’s order referring the matter to a magistrate judge.

| 5tu CIrcurt: "I'

UNTTED STATES V. BARTHOLOMEW,
1991 WL 40316 (E.D. La. 1991), AFF’D IN PART, REMANDED IN PART,
974 F.2p 39 (5m Cr. 1992)

Court vacated a § 636(b)(1)(B) reference to a magistrate judge after determining that an
evidentiary hearing was not necessary and that the claim could be dismissed for reasons stated
by the district judge.

Coorey v. Forr,
1988 WL, 10166 (E.D. La. 1988)

It is implicit in the statutory scheme and local practice that the district court has the power to
withdraw a § 636(b) reference, applying the same standards used to withdraw a reference
under § 636(c).

| 9t CIRCUIT: 'T

MaGee v. RowLAND,
764 F. Swp. 1375 (C.D. Ca. 1991)

In a proceeding referred to a magistrate judge under § 636(b)(1)(B) for a report and recom-
mendation, an immediate, interlocutory appeal does not lie to the district judge from an
interim discovery ruling made in that proceeding, as if the discovery motion had been sepa-
rately referred under § 636(b)(1)(A). Such interlocutory reviews would frustrate the purpose
of reference of the entire matter to a magistrate judge for report and recommendation.

UniTep States v. DeCorro,
764 F.2p 690 (9m Crr. 1985)

Even ifthe district judge received and signed the magistrate judge’s report and recommenda-
tion before it was filed, or before copies were sent to the parties, there is no reversible error.
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UnrTED STATES V. BARNEY,
568 F.2p 134 (9m CIr.), CERT. DENIED,
435U.S. 955 (1978)

The 10-day period to file objections under § 636(b)(1)(B) is a maximum, not a minimum,
time limit. The district judge may require a response within a shorter period if the exigencies
of the calendar demand it.

4. Time to File Objections

Section 636(b)(1)(C) provides that “[w]ithin ten days after being served with a copy, any
party may serve and file written objections to such proposed findings and recommendations as
provided by rules of court.” Rule 72(b) of the Federal Rules of Civil Procedure governs case-
dispositive motion practice before magistrate judges.

| 1lst CIrculT: 'T

ComBusTION ENGINEERING, INnc. v. Mrnrner Hypro Group,
739 F. Swp. 666 (D. Me. 1990), aF’D,
13 F.30 437 (1lsr Cr. 1993)

Rule 6(e) of the Federal Rules of Civil Procedure, allowing three days for mail service to
extend time, applies to objections to a magistrate judge’s report and recommendation on a
dispositive motion, but not to objections to a non-dispositive order.

UniTeED STATES V. MOORES,
620 F. Srp. 241 (D.P.R. 1985)

The time between the filing of pretrial motions with a magistrate judge and the prompt
disposition of those motions was excludable under the Speedy Trial Act. The 10-day objec-
tion period under § 636(b)(1)(C) is also excludable. The district court has an additional
excludable 30 days to review objections to the magistrate judge’s report.

| 2ND CIRCUIT: 'T

Wesorex v. Canapair, Lip.,
838 F.2p 55 (2p Cr. 1988)

District court has discretion under Fed. R. Civ. P. 6(b) to permit an extension of the 10-day
objection period to the magistrate judge’s report and recommendations. Movant must assert
excusable neglect to the district court. District court’s decision is reviewed under an abuse of
discretion standard by the court of appeals.

HarB v. GALLAGHER,
131 F.R.D. 381 (S.D.N.Y. 1990)

Requests for extensions of time to file objections to the magistrate judge’s report and recom-
mendation should be made to the district judge, not the magistrate judge.
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4t CIRCUIT: 'T

UniTED STATES V. RICE,
741 F. Swp. 101 (W.D.N.C. 1990)

Objections to case-dispositive motions must be filed within 10 days after service of the report
and recommendation. Weekends and holidays are excluded under Fed. R. Crim. P. 45(a) and
litigants are given three additional days for mail service under Rule 45(e).

| 5t CIrculT: 'T

Cay v. ESTELIE,
789 F.2p 318 (5m Crr. 1986)

District court had discretionary authority under Fed. R. Civ. P. 6(b) to allow a pro se prisoner
additional time to file objections to the magistrate judge’s report and recommendation after
the 10-day objection period had run.

| 6t CIRCUIT: 'T

PartERSoN v. MINTZES,
717 F.2p 284 (6m Cmr. 1983)

There was no bar to appellate review when the district court exercised discretion under Fed.
R. Civ. P. 6(b) to accept a pro se litigant’s objections to a magistrate judge’s report and recom-
mendation filed more than 10 days after service.

| 7t CIRCUIT: 'T

Lerro v. THE Quaker QOars Co.,
84 F.3p 239 (7m Cr. 1996)

When calculating the 10-day period for filing objections under Rule 72(b), Rule 6(a)’s exclu-
sion of weekends and holidays should be applied first, and then the three extra days for service
by mail provided under Rule 6(e) should be added to the time period.

UNITED STATES V. ASUBONTENG,

895 F.2p 424 (7m CIR.), CERT. DENIED SUB NOM. ,
Rrvers v. UNITED STATES,

494 U.S. 1089 (1990)

Magistrate judge was authorized under 18 U.S.C. § 3161(h)(8)(A) to continue the case sua
sponte and exclude the continuance from Speedy Trial Act computation. Court will not
disturb the magistrate judge’s decision absent an abuse of discretion and a showing of preju-
dice.
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UnITED STATES v. THOMAS,
788 F.2p 1250 (7m Cir.), CERT. DENIED,
479 U.S. 853 (1986)

The 10-day objection period under § 636(b)(1)(C) is not automatically excludable under
the Speedy Trial Act. Dicta: Time could be expressly excluded if the district judge overruled
the magistrate judge and granted a continuance under 18 U.S.C. §§ 3161(h)(8)(A) or

(D@)B)().

| 8TtH CIRCUIT: 'T

Foss v. FEperar, INTERMEDIATE CREDIT Bank or St. Paur,
808 F.2p 657 (8m Cr. 1986)

Pro se petitioners were granted an exception to the statutory requirement and allowed to file
objections 15 days after service.

| 9t CIRCUIT: "I'

UNITED STATES V. BARNEY,
568 F.2p 134 (9w CIr.), CERT. DENIED,
435U.5. 955 (1978)

The 10-day objection period under § 636(b)(1)(B) is a maximum, not a minimum, time
limit. The district judge may require a response within a shorter period if calendar exigencies
demand it.

| 11t CIrcurT: 'T

UNITED STATES V. MASTRANGELO,
733 F.2p 793 (11m Cr. 1984)

Entire period of time between filing of motion and conclusion of hearing is excludable under
the Speedy Trial Act. The magistrate judge and the district judge each have thirty days to
consider a pretrial motion under the Act.

5. Form of Objections

Rule 72(b) of the Federal Rules of Civil Procedure states that a party “may serve and file
specific, written objections to the proposed findings and recommendations” of the magistrate
judge in case-dispositive matters.

| 1st CIrculT: ”I'

UnNIiTED STATES V. VEGA,
678 F.2p 376 (lsr Cr. 1982)

Criminal defendant’s motion to adopt the magistrate judge’s report is an unmistakable signal
to the district judge that the report and recommendation was agreed to by the defendant.
Defendant therefore waived the right to object to the report at the appellate level.
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CrRookER v. Van HIGGINS,
682 F. Swep. 1274 (D. Mass. 1988)

Written objections must be specific, concise, and supported by legal arguments and citations
to the record. Otherwise, de novo review by the district judge may be foreclosed.

| 2Np CIRCUIT: 'T

PappINgTON PARTNERS V. BOUCHARD,
34 F.3p0 1132 (2p Cr. 1994)

In objecting to a magistrate judge’s recommendation to the district court, a party had “no
right to present further testimony when it offer|s] no justification for not offering the testi-
mony at the hearing before the magistrate [judge].”

| 3rp CIRCUIT 'T

Barna v. Crty oF PErTH AMBOY,
42 F.3p 809 (3ro Cr. 1994)

Court of appeals reversed the district court’s dismissal of a § 1983 complaint against an of-
ficer where the magistrate judge, although stating that he would recommend dismissal, did
not file a report and recommendation to the district judge recommending the dismissal of the
claims against the officer, and the plaintiffs had no document to which they could state their
objections.

| 5t CIRCUIT: 'T

NETTLES v. WAINWRIGHT,
677 F.2p 404 (5m Cr. 1982)

Objections to the magistrate judge’s report must be specific. Frivolous, conclusive, or general
objections need not be considered by the district court.

| 6TH CIRCUIT: 'T

Kerry v. WITHROW,
25 F.3p 363 (6m Cr. 1994)

Court permitted a prisoner to raise only a general objection to the magistrate judge’s report
and recommendation in a habeas corpus proceeding where the objection referred to an earlier
document raising specific arguments.

SMITH V. DETROIT FEDERATION OF TEACHERS,
829 F.2p 1370 (6m Cr. 1987)

Making some objections, but failing to raise others, will not preserve all objections a party
might have made. Only specific objections are preserved for appellate review.
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Mrira v. MaRSHALL,
806 F.2p 636 (6m Cr. 1986)

District court need not provide de novo review where objections to the magistrate judge’s
report and recommendations are frivolous, conclusive, or general. Parties have a duty to pin-
point the portions of the report that the district judge should consider.

STANFIELD V. HORN,

704 F. Swep. 1487 (M.D. Taw.), aF’D,
884 F.2p 580 (6m Cir.), CERT. DENIED,
493 U.S. 1002 (1989)

District judge has authority under Fed. R. Civ. P. 12(f) to strike libelous, scandalous, vitu-
perative, and impertinent objections to a magistrate judge’s report and recommendation.

| 7t CIRCUIT: 'T

LorRENTZEN v. ANDERSON PEsT CONTROL,
64 F.3p 327 (7m Cr. 1995), CErT. DENIED,
517U0.S. 1136 (1996)

Failure to file timely, written objections with the district court to a magistrate judge’s report
and recommendation waived the right to appeal all legal and factual issues addressed in the
report and recommendation.

LockeERT v. FAULKNER,
843 F.2p 1015 (7m Cr. 1988)

Where the argument raised on appeal was not part of the objections to the magistrate judge’s
report, waiver of the argument on appeal will be upheld.

| D.C. CirourT: 'T

Powerr, v. UniTeED STATES BUREAU OF PRISONS,
927 F.2p 1239 (D.C. Cr. 1991)

Dissent: Where a party filed general objections to the magistrate judge’s report and the dis-
trict judge adopted the report under a clearly erroneous standard of review, the district judge’s
order should be adopted by the court of appeals rather than remanded to the district court for
a hearing on the objections.

6. De Novo Determination

After a magistrate judge files proposed findings and recommendations with the district court,
28 U.S.C. § 636(b)(1)(C) provides that:

A judge of the court shall make a de novo determination of those portions of the report or

specified proposed findings or recommendations to which objection is made. A judge of
the court may accept, reject, or modify, inwhole or inpart, the findings or recommenda-

tions made by the magistrate. The judge may also receive further evidence or recommit

the matter to the magistrate with instructions.
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The legislative history accompanying the 1976 amendments to the Federal Magistrates Act
briefly touches upon a definition of the term “de novo determination:”

The use of the words “de novo determination’ is not intended to require the judge to
actually conduct anew hearing on contested issues. Normally, the judge, on application,
will consider the record which has been developed before the magistrate and make his
own determination onthe basis of that record, without being boundto adopt the findings
and conclusions of the magistrate. In some specific instances, however, it may be necessary
for the judge to modify or reject the findings of the magistrate, to take additional evi-
dence, recall witnesses, or recommit the matter to the magistrate for further proceedings.
H.R. Rep. No. 1609, 94th Cong., 2d Sess. 3 (1976).

The House report also cites with approval a 9th Circuit opinion holding that if neither party
contests a magistrate judge’s proposed findings of fact, the district judge may assume their cor-
rectness and decide the motion on the applicable law. Id., citing Campbell v. United States District
Court, 501 F.2d 196 (9th Cir.), cert. denied, 419 U.S. 879 (1974).

Since § 636(b)(1)(C) was enacted, many courts have discussed the meaning of de novo deter-
mination. Cases on this issue are set forth in APPENDIX B.

7. Appellate Review

In Thomas v. Arn, 474 U.S. 140 (1985), the Supreme Court held that the supervisory powers
of appellate courts include the authority to adopt a local rule imposing a “waiver” doctrine where
a party fails to object to a magistrate judge’s report and recommendation. APPENDIX C lists the
positions of the various circuits regarding the imposition of waiver rules and exceptions to such
rules.

8. JuryTrials

Although 28 U.S.C. § 636(c) sets forth specific procedures for referring civil cases to magis-
trate judges for trial with the consent of the parties, some courts have attempted to refer civil trials
to magistrate judges under § 636(b)(1)(B), sometimes without the consent of the parties. Most
courts prohibit this approach. See § 7, infra, for further discussion of civil trial authority of mag-
istrate judges.

| 4t CIRCUIT: 'T

Wrimver v. CoOK,
774 F.2p 68 (4m Cr. 1985)

Congress established the exclusive method for referring civil jury trials to magistrate judges by
enacting § 636(c), but a party’s failure to object to a referral under § 636(b)(1)(B) constituted
a waiver of the right to Article Il adjudication.
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LUGENBEEL V. SCHUTTE,
600 F. Suep. 698 (D. Mp. 1985)

Congress intended § 636(b)(1)(B) to authorize the referral of prisoner cases to magistrate
judges for jury trials, even without the prisoners’ consent. The jury’s verdict must be included
in the magistrate judge’s report and recommendation to the district judge. The district judge
retains complete control of the case by conducting de novo review for errors of law. The
district judge would not have been able to conduct de novo review of a jury’s findings of fact
even if presiding over the jury trial himself.

| 5t CIrRCUIT: 'T

ArcuteE v. CHRISTIAN,
808 F.2p 1132 (51 Cr. 1987) (mv Bac)

Non-consensual jury trials cannot be referred to magistrate judges under § 636(b)(1)(B). A
district judge is intrinsically incapable of conducting the required de novo review upon a
jury’s factual findings made before a magistrate judge.

Forp v. ESTELLE,
740 F.2p 374 (5m Cr. 1984)

Fact findings by a jury made before a magistrate judge intrinsically cannot be reviewed de
novo by a district judge.

| 8Tt CIRCUIT: 'T

IN RE WICKLINE,
796 F.2p 1055 (8m Cr. 1986)

A plain reading of § 636(b)(1)(B) shows no statutory authority for the non-consensual refer-
ral of jury trials in prisoner cases to magistrate judges.

| 11ta CIrcUIT: ”I'

Harr, v. SHareg,
812 F.2p 644 (11m Cr. 1987)

Language of § 636(b)(1)(B) cannot be stretched to include referral of jury trials to magistrate
judges. The de novo review of a jury’s factual findings by the district judge would violate the
7th Amendment. The prisoner did not waive the right to a jury trial when the case was
referred to a magistrate judge.

B. ExceEpTED MOTIONS

The eight specific “case-dispositive” motions that may be referred to magistrate judges under
§ 636(b)(1)(B) are listed in § 636(b)(1)(A) as exceptions to the provisions of that section. The
“excepted” motions include:

(1) motions for injunctive relief;
(2) motions for judgment on the pleadings;
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(3) motions for summary judgment;

(4) motions to dismiss or quash an indictment or information;

(5) motions to suppress evidence in a criminal case;

(6) motions to dismiss or permit maintenance of a class action;

(7) motions to dismiss for failure to state a claim upon which relief can be granted; and
(8) motions to involuntarily dismiss an action.

1. Motions for Injunctive Relief

| 2Np CIRCUIT: ”I'

SAVOIE v. MERCHANTS BANK,
84 F.3p 52 (2p Cr. 1996)

Subsequent to the magistrate judge’s recommendation that funds be set aside for payment
of plaintiff’s attorneys’ fees, but before the district judge had adopted the recommen-
dation, defendant disbursed funds. Appeals court affirmed the district court’s order to
restore the status quo ante by placing the funds in escrow, noting that “it has long been clear
that there are circumstances in which parties ignore recommendations of the magistrate judge
at their peril.”

| 3rp CIRCUIT: 'T

HoeBER v. INTERNATIONAL BROTHERHOOD OF ELEC. WORKERS,
498 F. Srr. 122 (D.N.J. 1980)

Evenif29 U.S.C. § 160J envisioned that district judges would personally hear requests for
injunctive relief, the subsequently-enacted Federal Magistrates Act clearly prevails in permit-
ting the referral of an injunction motion to a magistrate judge under § 636(b)(1)(B).

| 7t CIRCUIT: "I'

Wrrrzams v. GeneraL Erec. Caprtar Auvro Lease, Inc.,
159 F.3p 266 (7m Cr. 1998)

Magistrate judge presiding over a class action with the consent of the named class representa-
tives may, following settlement, enjoin prosecution of a similar class action brought in an-
other court by unnamed class members, even though unnamed class members had not con-
sented to the magistrate judge’s authority to dispose of the class action.

AssociaTes Financiar Services Co., Inc. v. Mercantire Morreace Co.,
727 F. Swe. 371 (N.D. Iir. 1989)

Preliminary injunctions are case-dispositive matters. Temporary restraining orders are gener-
ally non-case-dispositive sanctions that at some point can become coercive temporary pre-
liminary injunctions.
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11t CirculT: 'T

JEFFERY S. BY ERNEST S. V. STATE BOARD OF EDUCATION OF STATE OF (GEORGIA,
896 F.2p 507 (11m Cmr. 1990)

Motion for preliminary injunction was properly handled as a case-dispositive matter, with the
magistrate judge submitting proposed findings of fact and recommended disposition, subject
to de novo determination by the district judge.

Gropp v. UnrTep AIRLINES, INC.,
817 F. Swp. 1558 (M.D. Fia. 1993)

A magistrate judge may conduct hearings and submit proposed findings of fact and recom-
mendations for disposition by a district judge on a motion for injunctive relief. A district
judge must make a de novo determination of those portions to which objection is made. The
clearly erroneous standard applies to findings by the magistrate judge to which no objections
were filed.

Motions for Summary Judgment

| 2Np CIRCUIT: 'T

HynNEs v. SQUILIACE,
143 F.3p 653 (2w CIr.), CERT. DENIED,
119 S. Cr. 246 (1998)

District judge had discretion to consider supplemental evidence on de novo review of the
magistrate judge’s recommendation to grant defendants’ motions for summary judgment.

| 5tH CIRCUIT: 'T

UnriTeEp FARMERS AGENTS Assoc., INc. v. FARMERS INSURANCE EXCHANGE,
89 F.3p 233 (5m Cmr. 1996), cerr. DENIED,
519U.S8. 1116 (1997)

Court of appeals affirmed district judge’s adoption of the magistrate judge’s recommendation
to grant summary judgment and to dismiss the suit, noting that de novo review of the record
by the court of appeals cured any asserted error that the district judge had failed to review the
magistrate judge’s report and recommendation de novo.

TorBerT v. UNITED STATES,
916 F.2p 245 (5m Cr. 1990)

Court of appeals reviews only for plain error the district judge’s adoption of magistrate judge’s
report and recommendation for summary judgment. A district judge’s rejection of a summary
judgment recommendation is reviewed de novo.
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3. Motions to Dismiss

| 28D CIRCUIT: T

Karz v. Moric,
128 F.R.D. 35 (S.D.N.Y. 1989), aF’D,
909 F.2p 1473 (2p Cr. 1990)

Magistrate judge’s judicial discretion is not restricted when issuing a report and recommenda-
tion under § 636(b)(1)(B). Magistrate judge is authorized to recommend dismissal under
Fed. R. Civ. P. 12(b)(6) for failure to state a claim, although the original reference was to hear
a motion for summary judgment.

Z18ES v. DEPT. OF SOCIAL SERVICES,
112 F.R.D. 223 (E.D.N.Y. 1986)

Court treated the magistrate judge’s order as a case-dispositive report and recommendation
under § 636(b)(1)(B) where the magistrate judge ordered dismissal of the case with prejudice
under Fed. R. Civ. P. 37 for the plaintiff’s willful and contumacious refusal to obey a discov-
ery order.

| 7tH CIRCUIT: "I’

TarkowskI v. Pennzorr Co.,
100 F.R.D. 37 (N.D. Im. 1983)

Magistrate judge must issue a report and recommendation under § 636(b)(1)(B) on a motion
to dismiss a case with prejudice for lack of prosecution.

| 10tu CircurT: 'T

Donovan v. GiINGerBreap House, Inc.,
106 F.R.D. 57 (D. CoL. 1985), REV'D QN OIHER GROUNDS,
907 F.2p 115 (10m Cr. 1989)

Magistrate judge does not have authority to order the involuntary dismissal of a civil action.
The court treated the magistrate judge’s order as a report and recommendation, applying de
NOVo review.

4. Motions to Dismiss Indictments

| 7t CIRCUIT: 'T

UNITED STATES V. WALKER,
92 F.3p 714 (7m Cr. 1996)

Affording “special deference” to the district court’s determination, the court of appeals af-
firmed the district judge’s adoption of the magistrate judge’s recommendation to deny
defendant’s motion to dismiss the indictment.
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5. Motions to Suppress Evidence in a Criminal Case

| SuprREME COURT : ”I'

UNITED STATES V. RADDATZ,
447 U.S. 667 (1980)

The Federal Magistrates Act authorizes magistrate judges to handle motions to suppress un-
der § 636(b)(1)(B), provided the district judge conducts de novo determination.

| 7tH CIRCUIT: ’I’

UNITED STATES V. JARAMILIO,
891 F.2p 620 (7m Cr. 1989), cErr. DENIED,
494 U.S. 1069 (1990)

Where the government failed to argue that probable cause existed to arrest the defendants
until after the magistrate judge suppressed the warrant due to lack of defendants’ consent to
search, the magistrate judge’s recommendation that the government’s probable cause argu-
ment was waived was not binding on the district judge.

| 10tu CircurT: 'T

UNITED STATES v. MoRa,
135 F.3p 1351 (10m Cmw. 1998)

Speedy Trial Act allows an additional excludable 30-day “under advisement” period for dis-
trict judges to review the magistrate judge’s report and recommendation on a motion to
suppress.

6. ClassActions

| 2Np CIRCUIT: "I'

Ruranp v. Generar Erectric Co.,
94 F.R.D. 164 (D. Caw. 1982)

Referral of class certification motion to a magistrate judge is constitutionally valid under
§ 636(b)(1)(B), as long as district judge conducts de novo determination.

| 3rp CIRCUIT: 'T

SpERLING V. Horrvan-La Rocwe, INc.,

118 F.R.D. 392 (D.N.J. 1988), arF’D IN PART, REV’D IN PART ON OTHER GROUNDS,
862 F.2p 439 (3p Cir.), aAFF’D AND REMANDED,

493 U.S. 165 (1989)

Magistrate judge’s rulings on motions in putative class action, including the propriety of the
court’s notice to potential class members, class certification, communications between attor-
neys and class members, and discovery matters, will be subject to de novo review on questions
of law, even though some motions may not dispose of claims or defenses.
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Garr1S v. GIANETTI,
160 F.R.D. 61 (E.D. Ba. 1995)

After de novo review, the district judge adopted the magistrate judge’s recommendation not
to certify prison inmates’ civil rights case as a class action.

C. PrisoNER LITIGATION

The 1976 amendments to the Federal Magistrates Act (Pub. L. No. 94-577) specifically su-
perseded the decision of the Supreme Court in Wingo v. Wedding, 418 U.S. 461 (1974). A mag-
istrate judge’s authority in prisoner cases assigned under § 636(b)(1)(B) includes not only the
power to make preliminary reviews of the cases, but also the authority to conduct hearings and to
receive evidence relevant to the issues involved in these cases. See H.R. Rep. No. 1609, 94th
Cong., 2d Sess. 11; S. Rep. No. 625, 94th Cong., 2d Sess. 9 (1976).

1. Applications for Post-trial Relief (Habeas Corpus)

Under § 636(b)(1)(B), district judges may refer “applications for posttrial relief by individu-
als convicted of criminal offenses™ to magistrate judges for proceedings on a report and recom-
mendation basis. District judges may refer petitions for writs of habeas corpus under 28 U.S.C.
§§ 2241,2254, and 2255 to magistrate judges for initial proceedings, including evidentiary hear-
ings.

The Rules Governing Section 2254 Cases in the United States District Courts and the Rules
Governing Section 2255 Proceedings for the United States District Courts refer directly to 28
U.S.C. § 636(b)(1) when discussing the power of magistrate judges.

| 1st CircurT: 'T

Grorosa v. UNITED STATES,
684 F.2p 176 (lsr Cr. 1982)

District court erred in applying clearly erroneous standard of review to magistrate judge’s
recommendation to deny defendant’s motion to vacate conviction.

| 2ND CIRCUIT: 'T

Virerra v. UNITED STATES,
750 F. See. 111 (S.D.N.Y. 1990)

Court adopted the magistrate judge’s recommendation issued under § 636(b)(1)(B) on a
prisoner petition under § 2255 to vacate the defendant’s sentence. Because the defendant’s
allegations were patently without merit, the petition was properly dismissed without an evi-
dentiary hearing. (No discussion of magistrate judge authority.)
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3rp CIRCUIT: 'T

Surrivany v. CUYLER,
723 F.2p 1077 (3ro Cr. 1983)

Applications for post-trial relief are properly referred to a magistrate judge under § 636(b)(1)(B),
including hearings to determine whether a conflict of interest existed during the petitioner’s
state court trial.

| 4Tt CIRCUIT: 'T

UNITED STATES V. BRYSON,
981 F.2p 720 (4m Cr. 1992)

Magistrate judge is without authority to decide a motion to vacate sentence under § 2255
without the parties’ consent, even where the magistrate judge had accepted the defendant’s
guilty plea and imposed the sentence with consent in the underlying misdemeanor case.

| 5tu Circurt: T

JoNES v. JOHNSON,
134 F.3p 309 (5m Cwr. 1998)

Magistrate judge did not have authority to issue a final order for a certificate of probable cause
to appeal a habeas corpus matter.

Moopy v. JOHNSON,
139 F.30 477 (5m CIr.), CERT. DENIED,
119 S. Cr. 359 (1998)

Court of appeals affirmed the district court’s adoption of the magistrate judge’s recommenda-
tion denying federal habeas corpus relief after conducting an evidentiary hearing and finding
that petitioner had not overcome the presumption of correctness afforded state court findings
and that petitioner did not prove that he was incompetent to stand trial.

| 6t CIRCUIT: 'T

Frournoy v. MARSHALL,
842 F.2p 875 (6m Cr. 1988)

The legislative history of § 636(b)(1)(B) expressly states that § 636(b)(1)(B) applies to habeas
corpus petitions under § 2254. Dicta: § 636(b)(2) was not intended to enable habeas corpus
matters to be referred to magistrate judges.
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8tH CIRCUIT: 'T

ParTterson v. Von RIESEN,
999 F.2p 1235 (8m Cr. 1993)

A magistrate judge’s recommendation that a prisoner’s habeas corpus petition be granted is
not a final judgment unless the parties consented to the magistrate judge’s authority. The
prisoner’s continued confinement remains valid until the district judge accepts the magistrate
judge’s report and orders habeas corpus relief.

| 9t CIRCUIT: 'T

A1INsworTH V. VASQUEZ,
759 F. Swe. 1467 (E.D. Ca.. 1991)

Amagistrate judge’s discovery orders in death penalty habeas corpus matters are non-case-disposi-
tive and not contrary to law. (No discussion of magistrate judge authority in death penalty cases.)

Hinman v. McCarTHY,
676 F.2p 343 (9m CIrR.), CERT. DENIED,
459 U.S. 1048 (1982)

Magistrate judge’s evidentiary hearings and report and recommendation on habeas corpus
petition did not violate the Constitution because the district judge retains final decisional
authority.

| 10t CircuIT 'T

Sparrow V. UNITED STATES,
174 F.R.D. 491 (D. Umu 1997)

Magistrate judge denied habeas petitioner’s motion for default judgment due to government’s
untimely response. (Opinion by magistrate judge.)
2. Petitions Challenging Conditions of Confinement

Section 636(b)(1)(B) specifically authorizes district judges to refer “prisoner petitions chal-
lenging conditions of confinement™ to magistrate judges for preparation of reports and recom-
mendations. Such cases usually arise under 42 U.S.C. § 1983.

| SupREME COURT : 'T

McCarTHY V. BRONSON,
501 U.S. 136 (1991)

Congress intended the “conditions of confinement™ language of § 636(b)(1)(B) to include
the two primary categories of prisoner suits: habeas corpus petitions and civil rights actions
for monetary or injunctive relief. Section 636(b)(1)(B) authorizes the non-consensual referral
of all prisoner matters to magistrate judges.
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5ta CIrcuIT: 'T

MaGouirk v. PHILLIPS,
144 F.3p 348 (5m Cr. 1998)

Court of appeals affirmed the district court’s adoption of the magistrate judge’s report and
recommendation raising and recommending sua sponte a habeas petitioner’s procedural de-
fault.

McAFEE v. MARTIN,
63 F.3p0 436 (5m Cr. 1995)

Appeals court vacated the district court’s adoption of the magistrate judge’s recommendation
to dismiss a § 1983 claim, holding that the plaintiff had not implicitly waived an earlier jury
demand by participating without objection in the evidentiary hearing conducted by the mag-
istrate judge.

Jackson v. Can,
864 F.2p 1235 (5m Crr. 1989)

The parties’ consent is not required for the district judge to refer a prisoner petition to a
magistrate judge for a report and recommendation, including the proposed determination of
a motion for summary judgment.

| 8t CIRCUIT: 'T

GeENTILE V. Missour: Dep’T oF CORRECTIONS AND HumaN RESOURCES,
986 F.2p 214 (8m Cr. 1993)

Magistrate judge is not authorized to conduct ex parte investigations, including interviews
with witnesses, when considering in forma pauperis and summary judgment motions in pris-
oner civil rights cases. Magistrate judge should maintain the adversarial system rather than
use inquisitional methods in conducting hearings in prisoner cases.

| 10tu CircuIT: 'T

Crarx v. Pourton,
963 F.2p 1361 (10m CIR.), CERT. DENIED,
506 U.S. 1014 (1992)

Elements of petitioner’s excessive force civil rights case could be referred to magistrate judge
under § 636(b)(1)(B) as a conditions of confinement matter.
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3. Other Prisoner Motions

| 2Np CIRCUIT: 'T

WRIGHT V. SANTORO,
714 F. Swp. 665 (S.D.N.Y.), aF'D,
891 F.2p 278 (2p Cr. 1989)

Magistrate judge may determine whether or not to appoint counsel in a pro se § 1983 action.

| 4Tty CIRCUIT: T

LUGENBEEL V. SCHUTTE,
600 F. Suep. 698 (D. Mp. 1985)

Magistrate judge is authorized by § 636(b)(1)(B) to conduct a jury trial and submit the jury’s
findings as part of the report and recommendation. Where petitioner chooses a jury trial, the
right to have an Article I1I judge review fact findings is lost. [Note: Opinion may be outdated
in light of Gomez v. United States, 490 U.S. 858 (1989).]

| 5tu Circurt: 'T

WEsson v. OGLESBY,
910 F.2p 278 (5m Cr. 1990)

Magistrate judge may conduct hearings to determine whether in forma pauperis petitions
under 28 U.S.C. § 1915(d) should be dismissed as frivolous.

SpPEARS V. McCOTTER,
766 F.2p 179 (5m Cr. 1985)

Magistrate judge may be referred prisoner conditions of confinement petitions for determi-
nation of the factual basis of conclusory allegations, for in forma pauperis frivolity review
under 28 U.S.C. § 1915(d), or for determination of a motion for more definite statement
under Fed. R. Civ. P. 12(e). Court, however, cannot refer matter for trial by a magistrate judge
over the prisoner’s objection.

| 61H CIRCUIT: 'T

Woops v. DAHLBERG,
894 F.2p 187 (6m Cmr. 1990)

Magistrate judges may be referred petitions to proceed in forma pauperis under § 636(b)(1)(B).
The magistrate judge may issue an order granting such a motion, but may only make a rec-
ommendation to deny such a motion.
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8t CIRCUIT: 'T

Henson v. FAarLs,
912 F.2p 977 (8m Cr. 1990)

The referral of prisoner cases requesting jury trials to a magistrate judge for directed verdict
hearings should be used cautiously.
IN RE WICKLINE,

796 F.2p 1055 (8m Cr. 1986)

A plain reading of § 636(b)(1)(B) shows no statutory authority for the referral of non-con-
sensual prisoner jury trials to magistrate judges.

| 9t CIRCUIT: "I'

AINSwOoRTH V. VASQUEZ,
759 F. Swe. 1467 (E.D. Ca. 1991)

In death penalty habeas corpus cases, magistrate judge may exercise the inherent powers of
the court to issue non-case-dispositive orders to set Neuschafer hearings. (See Neuschafer v.
Whitley, 860 F.2d 1470 (9th Cir. 1988); hearings are held to inquire into the existence of all
exhausted and unexhausted claims.)

| 10tu CircuiT: 'T

Gee v. EstES,
829 F.2p 1005 (10m Cr. 1987)

Magistrate judge may hear and issue a report and recommendation on defendant’s motion
under 28 U.S.C. § 1915(d) to dismiss an in forma pauperis petition as frivolous, provided the
district judge conducts de novo determination of those portions of the magistrate judge’s
report and recommendation to which objection is made.

Appeals in Prisoner Cases

| 2Np CIRCUIT: 'T

Frank v. JOHNSON,
968 F.2p 298 (2p CIr.), CERT. DENIED,
506 U.S. 1038 (1992)

Prisoner’s failure to object within 10 days of the magistrate judge’s report recommending
dismissal of a habeas corpus petition waives further review of the report and recommendation
if the prisoner received clear notice of the consequences of a failure to object.
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5t CrrcurT: 'T

FiTzpATRICK V. PROCUNIER,
750 F.2p 473 (5m Cr. 1985)

The prisoner’s failure to allege that the presiding magistrate judge was biased until filing
objections to the magistrate judge’s report and recommendation constituted a waiver of the issue.

| 61H CIRCUIT: ‘T

SELLERS V. MORRIS,
840 F.2p 352 (6m Cr. 1988)

Court will construe pro se objections to a magistrate judge’s report and recommendation
liberally. Proper statutory citations are not required.
Ivey v. WILson,

832 F.2p 950 (6m Crr. 1987)

Prison officials waived qualified immunity defense by failing to object to the magistrate judge’s
report; appellate review was also waived.

| 10tn CrrcurT: 'T

HarpiMan v. REYNOLDS,
971 F.20 500 (10m Cr. 1992)

Where the magistrate judge did not clearly include a warning explaining the consequences of
not objecting to the magistrate judge’s report in the report and recommendation, pro se
prisoner did not waive further review of the report by failing to file objections.

Dunn v. WHITE,
880 F.2p 1188 (10m Cr. 1989), cErr. DENIED,
493 U.S. 1059 (1990)

Where the pro se prisoner’s objections were timely mailed, but were filed after the ten-day
limit, the district judge will consider claims anyway.

D. AnNarocous MoTIONS

Although § 636(b)(1)(B) applies to the eight specific motions “excepted” in § 636(b)(1)(A),
Congress did not intend the list to be exclusive. Courts have interpreted § 636(b)(1)(B) to allow
referral of analogous case-dispositive matters to magistrate judges for proceedings on a report and
recommendation basis.
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1. Mental Competency Proceedings

| 8t CIRCUIT: ’I'

UNITED STATES V. HORN,
955 F. Swep. 1141 (D. Mnw. 1997)

Magistrate judge issued report and recommendation to involuntarily transfer prisoner to psy-
chiatric facility for custody and treatment. (Opinion by magistrate judge - no discussion of
magistrate judge authority.)

2. Social Security Cases

| SupREME COURT : 'T

MartHeEws v. WEBER,
423 U.S. 261 (1976)

Social security benefit cases may be referred to magistrate judges for reports and recommen-
dations on whether the record contains substantial evidence to support the administrative
determination, subject to de novo review by the district judge.

| 61H CIRCUIT: 'T

Porr v. Harris,
508 F. Suep. 773 (S.D. Ouro 1981)

Court may refer a social security case to a magistrate judge for a report and recommendation
on substantial evidence issue under 42 U.S.C. § 405(g).

3. Pretrial Matters in Criminal and Administrative Proceedings

| SuprREME COURT : 'T

UniTED STATES V. JOSE,
519U.S. 54 (1996)

District judge’s order adopting the magistrate judge’s report and recommendation, which
recommended imposing a notice requirement on the IRS in addition to recommending
the enforcement of the summons, was a final order for purposes of appeal to the court of
appeals.

| 1st CIrculT: 'T

UNITED STATES V. ECKER,
923 F.2p 7 (lsr Cr. 1991)

Magistrate judge’s commitment order issued under 18 U.S.C. § 4241 must be reviewed by
the district judge under § 636(b)(1) before it becomes a final appealable order that may be
reviewed by the court of appeals. [No statement as to whether matter was referred under
§ 636(b)(1)(A)or (B).]
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UniTED STATES V. CHRISTO,
907 F. Swe. 519 (D.N.H. 1995)

Magistrate judge may not order enforcement of an IRS summons, but must issue a report and
recommendation subject to de novo review by the district judge.

| 3rp CIRCUIT: 'T

Narronar, LaBor Rreratrons Bp. v. FRAZIER,
966 F.2p 812 (3ro Cr. 1992)

Proceeding to enforce a National Labor Relations Board subpoena ad testificandum should
have been referred to magistrate judge as a case-dispositive matter under § 636(b)(1)(B) sub-
jectto de novo determination by the district judge. Magistrate judge had no authority to issue
a “final” order enforcing the subpoena.

| 5t CIrRCUIT: "I'

UnrTED STATES V. FIRST NAT’L. BaANK OF ATIANTA,
628 F.2p 871 (5m Cr. 1980)

Magistrate judge cannot enter a final judgment to enforce an IRS summons under 26 U.S.C.
§ 7604. The Internal Revenue Code restricts such enforcement power to a district judge, who
may refer summons enforcement proceedings to a magistrate judge under § 636(b)(1)(B) for
a report and recommendation.

| 6TH CIRCUIT: 'T

UnitEp STATES FIpELITY & GUARANTEE CO. V. THoMAS Sorvent CO.,
132 F.R.D. 660 (W.D. M. 1990), arF’D,
955 F.2p 1085 (6m Cr. 1991)

Motion to realign parties is a case-dispositive motion, subject to de novo determination by
the district judge.

| 7t CIRCUIT: 'T

UNITED STATES v. A RESIDENCE LocaTep AT 218 3rRD STREET,
622 F. Svep. 908 (D. Wis. 1985), arr’D AND REMANDED ON OTHER GROUNDS,
805 F.2p 256 (7m Cr. 1986)

Although a motion for return of seized property is not a pretrial matter under § 636(b)(1), a
magistrate judge has implied authority under § 636(b)(1)(B) to issue a report and recom-
mendation. If the movant were indicted, the matter would be treated like a motion to sup-
press.
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9t CIRCUIT: 'T

Crark v. INSPECTOR GENERAL OF THE U.S. Dep’T OF AGRICULTURE,
944 F. Swp. 818 (D. Cr. 1996)

District judge adopted the magistrate judge’s recommendation to dismiss a challenge to an
administrative subpoena. Court reviewed the legal conclusions de novo and noted that be-
cause no objections were filed, the factual findings did not require de novo review.

Boston Sare DeposiT & Trust Co. v. MoTorvAcHT DULCINEA,
5 F.3p 535 (9w Cr. 1993)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Denial of a motion to file a counterclaim is a case-dispositive matter under § 636(b)(1)(B)
requiring submission of proposed findings of fact and recommended disposition by the mag-
istrate judge, not a final order.

IN rRE REQUEST FOR JUDICIAL ASSISTANCE FROM SEouL Dist. CRriMInNarL CourT, SEOUL, KOREA,
428 F. Swe. 109 (N.D. Ca.), zF’D,
555 F.2p 720 (9m Cr. 1977)

Only a district judge may order judicial assistance under 28 U.S.C. § 1782. A written order
of reference appointing a magistrate judge as a commissioner in this matter limited the mag-
istrate judge to administrative functions only. The magistrate judge had no authority to deny
the request for assistance; the matter was treated as a report and recommendation under
§ 636(b)(1)(B).

| 11ta CIrcuIlT: "I'

IN RE REQUEST FrRoM Swiss FEperar Depr. oF JUSTICE,
731 F. Swp. 490 (S.D. Fia. 1990)

Court adopted magistrate judge’s recommendation under § 636(b)(1)(B) on motions to quash
subpoena and to grant protective order under 28 U.S.C. § 1782. (No discussion of magis-
trate judge authority.)

Motions to Transfer Juvenile to Adult Prosecution

| lst Circurt: 'T

Uhrmp Smares v, C.J.T.G.,
913 F. Q. 63 (D.P.R. 1994)

District judge adopted the magistrate judge’s recommendation to deny the motion to transfer
the juvenile to adult status, applying a de novo standard of review to the magistrate judge’s
legal conclusion and to the specific factual finding to which the government objected.
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2Np CIRCUIT: 'T

UnrTeD STATES V. JUVENILE Mare #1,
47 F.3p 68 (2p Cr. 1995)

Court of appeals held that district court did not abuse its discretion in denying motion to
transfer juvenile to adult status for prosecution. District judge had rejected the magistrate
judge’s recommendation to transfer the juvenile to adult status.

| 5t CIrculT: 'T

UnrTED STATES V. BIIBO,
19 F.30 912 (5m Cr. 1994)

Court of appeals aftirmed the district court’s order to transfer juvenile to adult status. The
district judge had adopted the magistrate judge’s proposed findings on five of the six factors
that must be considered under § 5032, held an evidentiary hearing on the sixth factor, and
rejected the magistrate judge’s recommendation not to transfer, finding that five of the six
factors favored transfer.

UniteED StATES v. M.H.,
901 F. Swe. 1211 (E.D. Tkx. 1995)

After conducting de novo review of the record, the district judge overruled the defendant’s
objections and adopted the magistrate judge’s report and recommendation granting the
government’s motion to transfer the juvenile to adult status for prosecution.

| 11tu CIrcuiT: 'T

UNITED STATES V. WELLINGTON,
102 F.30 499 (11m Cr. 1996)

District court’s decision adopting the magistrate judge’s report and recommendation was
reviewed for abuse of discretion and affirmed by the court of appeals.

Motions Challenging Jurisdiction

| lst Circurt: 'T

ConGpon v. JACOBSON,
131 F.R.D. 35 (D.R.I. 1990)

Magistrate judge applied state “long arm” statute in making recommendation to district judge
on whether the defendant corporation was subject to federal in personam jurisdiction. (Opinion
by magistrate judge.)
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6. Venue Motions

| 1st CIrculT: "I'

UniTep STATES v. ONE PARCEL OF REAL PROPERTY WITH BrDGS.,
131 F.R.D. 27 (D.R.I. 1990)

Without discussing authority to do so, magistrate judge issued report and recommendation
on motion to change venue. (Opinion by magistrate judge.)

7. Motions for Sanctions

| 1sr CIrcuIT: 'T

Prante v. FrLEer NATTONAL BANK,
978 F. Sw. 59 (D.R.I. 1997)

District court stated that a Rule 11 motion for sanctions, especially in a post-dismissal con-
text, is properly characterized as a dispositive motion subject to de novo review. The court
held, however, that in this case, since the parties had not objected to the treatment of the
motion as dispositive by the magistrate judge, de novo review of the magistrate judge’s report
and recommendation was proper in any event.

Yane v. Brown UNIVERSITY,
149 F.R.D. 440 (D.R.I. 1993)

Although motions for sanctions pursuant to Rule 37 generally are within the scope of
§ 636(b)(1)(A) pretrial matters, the magistrate judge’s order excluding the testimony of
plaintiff’s expert witness in this case crossed the line from non-case-dispositive to dispositive
decision-making and was “tantamount to an involuntary dismissal.” The district judge treated
the sanction as a recommendation, reviewed it de novo, and modified the ruling to impose a
less severe sanction.

| 28D CIRCUIT: ‘T

Fr1ENDS oF ANiMALS, Inc. v. UNITED STATES SurGIcar CORP.,
131 F.3p 332 (2o Cr. 1997)

Court of appeals found no abuse of discretion in the district court’s adoption of the magis-
trate judge’s recommendation to dismiss the action pursuant to Rule 37(b) for repeated viola-
tions of discovery orders.

Lercuine v. Consonipatep Rarr, Corp. ,
1997 WL 135930 (N.D.N.Y. 1997)

District court adopted the report and recommendation of the magistrate judge to impose
monetary sanctions against counsel pursuant to 28 U.S.C. § 1927 and the court’s inherent
authority to sanction the dilatory conduct of defense counsel during pretrial discovery.

97 —



Harr, v. Fivan,
829 F. Swp. 1401 (N.D.N.Y. 1993)

District court adopted the magistrate judge’s report and recommendation to dismiss the pro
se plaintiff’s action due to the plaintiff’s “continuing and contemptuous refusal to comply
with court procedures and orders and in light of the apparent frivolous nature of the com-
plaint....”

| 3rp CIRCUIT: ”I'

Nvenkor v. KLETCHES,
1996 WL 189920 (E.D. Pa. 1996)

District judge reviewed de novo and adopted the magistrate judge’s recommendation to dis-
miss the prisoner plaintiff’s claims pursuant to Federal Rules 16,37 and 41.
Drrzack v. CouNTYy OF ALLEGHENY, PENNSYLVANIA,

173 F.R.D. 400 (W.D. Pa. 1996)

Applying de novo standard of review, district judge rejected the magistrate judge’s recommen-
dation not to dismiss plaintift’s complaint for fraud upon the court.

| 7t CIRCUIT: ”I'

PaTTERSON V. RUBIN,
89 F.3p 838 (7m Cr. 1996)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge recommended dismissal of plaintiff’s complaint under Rule 41(b) for fail-
ure to prosecute claims.

REeTIRED CHICAGO Porice AssociatioN v. CrTy orF CHICAGO,
76 F.3p 856 (7m CIR.), CERT. DENIED,
519 U.S. 932 (1996)

The fact that an attorney was the subject of a sanctions request does not change the fact that
resolution of a sanctions request is a dispositive matter capable of being referred to a magis-
trate judge only under § 636(b)(1)(B) or § 636(b)(3), where the district judge must review
the magistrate judge’s report and recommendations de novo.

Arprry v.  Lies,
38 F.3p 933 (7m Cr. 1994)

A magistrate judge has no independent authority to award sanctions under Fed. R. Civ. P. 11.
Because the parties did not consent to final disposition before the magistrate judge, and a
motion for sanctions under Rule 11 after a case has been dismissed on the merits is not a
“pretrial matter,” the magistrate judge had no authority to enter a sanction order. A district
judge may refer a sanctions dispute to a magistrate judge for a recommendation under
§ 636(b)(1)(B), but the magistrate judge may not make a decision with independent effect.

- 98 7



Borowskr v. DePuy, Inc.,
850 F.2p 297 (7m Cr. 1988)

Defendant’s motion for sanctions under Fed. R. Civ. P. 11 was heard by the magistrate judge
and was treated by the district judge as a case-dispositive matter subject to de novo determina-
tion.

| 8t CIRCUIT: "I'

Avronic Co. v. GEeNerAL Dynamrcs COrP. ,
957 F.2p 555 (8m Cmr. 1992)

District judge adopted the magistrate judge’s report and recommendation to dismiss plaintift’s
case as a sanction under Fed. R. Civ. P. 37 for failure to cooperate in discovery. Motion was
treated as a case-dispositive matter under § 636(b)(1)(B).

| 10Tu CIrcuIT: T

JonNEs v. THOMPSON,
996 F.2p 261 (10m Cr. 1993)

Court of appeals affirmed the district court’s adoption of the magistrate judge’s recommenda-
tion to impose sanctions on recalcitrant litigants, including dismissal of the action upon
further failure to comply with the court’s order.

Ocrror Orr. Corp. V. SpPARROW INDUSTRIES,
847 F.2p 1458 (10m Cmw. 1988)

Motion to strike pleading with prejudice as a sanction under Fed. R. Civ. P. 37 was treated as
a dispositive “motion to involuntarily dismiss an action” under § 636(b)(1)(B).

Scrverraven, Inc. v. AFC Inous., Inc.,
167 F.R.D. 694 (D.N.M. 1996)

District judge reviewed de novo the magistrate judge’s recommendation that evidentiary sanc-
tions be imposed on the Department of Justice for failure to participate in good faith in a
mandatory settlement conference.

Donovan v. GINGERBREAD House, Inc.,
106 F.R.D. 57 (D. Cor. 1985), REV’D AND REMANDED ON OTHER GROUNDS,
907 F.2p 115 (10m Cr. 1989)

Magistrate judge does not have authority to dismiss an action involuntarily as a discovery
sanction under Fed. R. Civ. P. 37(b)(2)(C). District judge treated the magistrate judge’s order
as a report and recommendation, applying de novo determination.
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Devore & Sons, Inc. v. Aurora Pacrrrc Carmie Co.,
560 F. Spe. 236 (D. Kav. 1983)

Section 636(b)(1)(A) does not preclude Fed. R. Civ. P. 37(b) sanctions, including striking a
party’s counterclaim. District court retains its responsibility for review under the clearly erro-
neous or contrary to law standard.

8. Motions to Vacate or Set Aside Judgment

| 5t CIRCUIT: T

McLrop, Arexanper, Power & Arrrer,, P.C. v. QUARLES,
925 F.2p 853 (5m Cr. 1991)

Magistrate judge is not authorized by § 636(b)(1) to hear a Fed. R. Civ. P. 60(b) motion to
vacate a judgment, although a magistrate judge is authorized to do so under § 636(b)(3), or
under § 636(c) with the parties’ consent.

9. Motions to Intervene

| 5t CIRCUIT: "I'

Mrss1sstppr Power & Licur Co. v. Unritep Gas Pree Line Co.,
621 F. Sep. 718 (S.D. Miss. ), arF’D,
760 F.2p 618 (5m Cr. 1985)

Denial of a third party’s motion to intervene (although allowing it amicus curiae status)
was equivalent to involuntary dismissal. Although original suit remained for adjudication,
magistrate judge was without authority to issue a final decision on such a case-dispositive
motion.

10. Remand Orders

Courts disagree over whether remand orders are dispositive of a claim or defense before the
court. See § 3(b)(2), supra, for additional opinions on this issue.

| 1lst CIrculT: 'T

Socrera Anontva Luccrrse Onir E. Vir v. Carania Seagna COrp. ,
440 F. Swpp. 461 (D. Mass. 1977)

Motion to remand to state court could be referred to magistrate judge under § 636(b)(1)(A),
but court had discretion to refer matter under § 636(b)(1)(B) for a report and recommendation.

| 3rp CIRCUIT: "I'

IN rRe U.S. HEALTHCARE,
159 F.3p 142 (3ro Cr. 1998)

Court of appeals issued writ of mandamus to magistrate judge directing him to vacate a
remand order which, as a dispositive order, was beyond the magistrate judge’s authority.
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11.

Giancora v. Wart Disney Worrp Co.,
753 F. Swp. 148 (D.N.J. 1990)

Magistrate judge’s order remanding case to state court was equivalent to dismissal and was
thus case-dispositive. Magistrate judge thus exceeded authority under § 636(b)(1)(B) by or-
dering remand sua sponte. District court had not referred the case-dispositive motion to the
magistrate judge for a report and recommendation.

| 41 CIRCUIT: 'T

Lone v. LockHEED Mrssires anp Seace Co., Inc.,
783 F. Swp. 249 (D.S.C. 1992)

Motion to remand case to state court was a case-dispositive motion, requiring the magistrate
judge to prepare a report and recommendation subject to de novo determination by the
district judge.

Attorneys’ Fees

On December 1, 1993, amended Fed. R. Civ. P. 54(d)(2)(D) went into effect, stating in

relevant part:

[T]he court may refer issues relating to the value of [attorneys 'fees] to a special master
under Rule 53 without regard to the provisions of subdivision (b) thereof and may refer
a motion for attorneys fees to a magistrate judge under Rule 72(b) as if it were a disposi-
tive pretrial matter.

The revised Fed. R. Civ. P. 54 resolved the issue of whether motions for attorneys’ fees should

be treated as case-dispositive or non-case-dispositive matters. Magistrate judges may now hear
motions for attorneys’ fees as case-dispositive matters under Rules 54 and 72(b), subject to de
novo determination by a district judge. They may also hear such motions as special masters, with
their recommendations subject to the clearly erroneous or contrary to law standard of review.
Cases discussing the authority of magistrate judges to hear post-judgment motions for attorneys’
fees also arise under § 636(b)(1)(A). See also § 3, supra. For a further discussion of the service of
magistrate judges as special masters under § 636(b)(2), see § 5, infra.

| 5tH CIRCUIT: T

Bram v. Srearirr,
848 F. Swp. 670 (E.D. ILa. 1994)

A post-trial motion for attorneys’ fees that was not a discovery sanction, and therefore was a
dispositive matter under § 636(b)(1)(B), was subject to de novo review.
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12.

6tH CIRCUIT: 'T

WEATHERBY V. SEeC’y oF HEALTH & HUMAN SERVICES,
654 F. Suep. 96 (E.D. Miai. 1987)

Motions for attorneys’ fees under 28 U.S.C. § 2412 may not be referred under § 636(b)(1)(A).
Dicta: Hindsight suggests that there may be authority under § 636(b)(1)(A) to refer Equal
Access to Justice Act matters in social security cases to magistrate judges.

| 7t CIRCUIT: "I'

Ragaratnam v. Mover,
47 F.3p 922 (7m Cr. 1995)

Magistrate judge did not have authority to enter a final order on a motion for attorneys’ fees
under the Equal Access to Justice Act.

| 10ta CIrculT: ”I'

InsurancE Co. oF NorTH AMERICA V. BATH,
968 F.2p 20 (10m Cr. 1992)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

A motion for attorneys’ fees, even if post-judgment, is a dispositive matter triggering the
procedures and standard of review of § 636(b)(1)(B).

| 11ta CIrCUIT: 'T

In rRe Horvwerr, Corp.,
967 F.2p 568 (11m Cmr. 1992)

Motion to calculate award of attorneys’ fees after a district judge ordered a party held in

contempt in a bankruptcy proceeding was treated as a case-dispositive motion under
§ 636(b)(1)(B).

Motions to Enforce Settlement

| 5t CIRCUIT: "I'

ScHoMMER v. McKINNEY TOWING,
1991 WL, 68468 (E.D. Ia. 1991), arF’D,
952 F.2p 400 (7m Cr. 1992)

A motion to enforce a settlement agreement is a case-dispositive matter requiring de novo
determination under § 636(b)(1)(B).

| 7t CIRCUIT: 'T

Scuaap v. Execurive INDUSTRIES, INC.,
760 F. Swe. 725 (N.D. Imn. 1991)

Court referred a motion to enforce a settlement agreement to a magistrate judge under
§ 636(b)(1)(B). (No discussion of magistrate judge authority.)
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13. Motions for Stay

| 9t CIRCUIT: T

Revnaca v. CammMIsa,
971 F.2p 414 (9m Cr. 1992)

Magistrate judge did not have authority to issue a “final” order staying a prisoner § 1983 case
pending the exhaustion of state remedies. Magistrate judge’s authority is limited to submis-
sion of proposed findings of fact and a recommendation of disposition of the motion, subject
to de novo determination by the district judge.

14. Post-judgment Motions for Contempt

| 9t CIRCUIT: 'T

BERNARDI V. YEUTTER,
951 F.2p 971 (9m Cr. 1991)

District court could refer post-judgment motion to determine if the defendant was acting in
contempt of consent decree in a class action to a magistrate judge under § 636(b)(1)(B),
subject to de novo determination by the district judge. Magistrate judge could also make
proposed findings of fact and recommendation that attorneys’ fees be awarded against the
defendant found to be in contempt of district court’s consent decree.

E Otger DUTIES

Magistrate judges are currently performing a variety of duties analogous to case-dispositive
motions for district courts. These duties are not described in the Federal Magistrates Act, and any
statutes authorizing these duties do not specify the involvement of magistrate judges. The author-
ity of magistrate judges to perform these duties has not been addressed in case law, but it is
assumed by the courts where magistrate judges are performing these duties that the power is
derived from the general authority of the Federal Magistrates Act and of the district court itself.
This list should not be considered all-encompassing.

The Magistrate Judges Division recognizes that the following duties are being referred to
magistrate judges in various districts around the country. Such references are often made under
local rules. The duties are listed to suggest how different courts have utilized magistrate judges
over the last thirty years.

1 Condemnation Proceedings

i Pension Board Appeals (ERISA)

1 Appeals of Administrative Denials of Licenses, Certifications, and Other Privileges
1 Appeals from Civil Service Commission Adjudications

1 Appeals from Military Discharge Proceedings

1 INS Deportation Hearings

1 Other Appeals from Agency Action (5 U.S.C. § 702)
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§ 5. DESIGNATION AS SPECIAL MASTER
UNDER 28 U.S.C. § 636(b)(2)

A In GENERAL

Section 636(b)(2) governs the appointment of magistrate judges as special masters under Fed.
R. Civ. P.53:

Ajudge may designate a magistrate to serve as a special master pursuant to the applicable
provisions of this title and the Federal Rules of Civil Procedure for the United States
district courts. A judge may designate a magistrate to serve as a special master in any civil
case, upon consent of the parties, without regard to the provisions of rule 53(b) of the
Federal Rules of Civil Procedure for the United States district courts.

Rule 53 provides that “some exceptional condition” must be shown before a special master
may be appointed. If the parties consent to appointment of a magistrate judge as special master,
however, a showing of exceptional conditions is not required. Under Rule 53(e)(4), moreover, the
parties may stipulate that the magistrate judge’s findings of fact shall be final and that only ques-
tions of law may be reviewed on appeal.

1. Consent and Waiver of Objection to Designation

| 2ND CIRCUIT: ”I'

MagnarEasing, INc. v. STATEN Isranp Marr,
428 F. Swp. 1039 (S.D.N.Y.), aF’D,
563 F.2p 567 (20 C. 1977)

An objection to referral of a case to a special master must be made to the trial judge at or
before the time of the referral, and not to the special master.

| 5t CIRCUIT: "I'

Haves v. Foopmaker, Inc.,
634 F.2p 802 (5m Cr. 1981)

Failure to make a timely objection to referral of a case to a special master constitutes a waiver.
A magistrate judge acting as a special master gave correct advice when telling a party that
objections to the referral should be made to the district judge.

Cruz v. Hauck,

515 F.2p 322 (5m Cr. 1975), CERT. DENIED SUB NOM. ,
ANDRADE V. Hauck,

424 U.S. 917 (1976)

A party opposed to referral of a case to a magistrate judge sitting as a special master must
object before or at the time of the referral. If this is not feasible, objection should be made to
the district judge at the earliest opportunity.
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6t CIRCUIT: 'T

THORNTON V. JENNINGS,
819 F.2p 153 (6w Cmr. 1987)

A magistrate judge may be designated as a special master only upon a showing of exceptional
conditions under Fed. R. Civ. P. 53 or with the litigants’ consent. Without either, there is no
special master reference and the district court is required to review the magistrate judge’s
findings de novo.

Hawkins v. Oxro Bern Trr. Co.,
93 F.R.D. 547 (S.D. Cuo 1982), arr’Dp,
785 F.2p 308 (6m Crr. 1986)

Where the parties did not object to the court’s improper referral of trial on the merits to a
magistrate judge under § 636(b)(1)(B) and Fed. R. Civ. P. 53, court still made a proper
§ 636(b)(2) reference and will apply the clearly erroneous standard of review.

| 8t CIRCUIT: 'T

RerTER v. Honeywern, INc.,
104 F.3p 1071 (8m Cwr. 1997)

Failure to object to special master reference of jury trial to magistrate judge serving as special
master in Title VII case did not constitute consent to the reference. Magistrate judge could
not conduct jury trial without explicit consent of the parties. (Court did not mention author-
ity to refer Title VII cases to magistrate judges sitting as special masters under 42 U.S.C.
§ 2000e-5(£)(5).)

| 9t CIRCUIT: 'T

Spaurping v. UNniv. oF WASHINGTON,
740 F.2p 686 (9w CIR.), CERT. DENIED,
469 U.S. 1036 (1984)

Parties must object to a special master referral when it is made or within a reasonable time
thereafter to avoid waiver.

| 10tn CrrcurT: 'T

GREEN V. Brapy,
45 F.30 439 (10m Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Plaintiff waived her objection to appointment of magistrate judge under 28 U.S.C. § 636(b)(2)
and Fed. R. Civ. P. 53(b) to serve as special master in her Title VII case because she failed to
take issue with the appointment in a timely manner.
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2. Standard of Review by District Court

Courts have disagreed on the appropriate standard for reviewing decisions by magistrate judges
sitting as special masters. Some circuits apply de novo review while others apply the “clearly
erroneous” standard.

| 5t CIRCUIT: ”I'

Castirro v. Frank,
70 F.3p 382 (5m Cr. 1995)

District court retains authority to review discovery rulings made by magistrate judge after the
magistrate judge has been appointed to serve as a special master under Rule 53. These rulings
are reviewed under the “clearly erroneous” or contrary to law standard.

CaALDERON V. Waco LIGHTHOUSE FOR THE BLIND,
630 F.2p 352 (5m Cr. 1980)

Fact findings by a magistrate judge sitting as a special master were final, subject to the clearly
erroneous standard of review. Legal rulings may be freely reviewed by the district judge.

| 6TH CIRCUIT: 'T

THORNTON V. JENNINGS,
819 F.2p 153 (6m Cr. 1987)

Where no exceptional conditions or litigants’ consent appears in the record, the district judge
cannot apply the clearly erroneous standard of review and instead must apply the de novo
standard under § 636(b)(1)(C).

Brown v. WesLey’s Quaker Marp, Inc.,
771 F.2p 952 (6m Cr. 1985), cErr. DENIED,
479 U.S. 830 (1986)

District judge committed error by reviewing magistrate judge’s Title VII decision de novo.
The clearly erroneous standard must be applied where a special master referral is made under
42 U.S.C. § 2000e-5(f)(5).

Hawkins v. Oxro Bern Ten. Co.,
93 F.R.D. 547 (S.D. Quo 1982), 2rF’D,
785 F.2p 308 (6m Cmr. 1986)

A special master’s fact findings are reviewed under a clearly erroneous standard, but the dis-
trict judge is free to exercise independent judgment regarding legal conclusions.

| 10ta CIrculT: 'T

Nar. R.R. Passenger Corp. v. Kocu INDUSTRIES, INC.,
701 F.2p 108 (10m Cmr. 1983)

Where the special master recommended a new trial after concluding that the jury reached a com-
promise verdict, the proper standard of review for the district judge is de novo determination.
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11t CIrcurT: 'T

CoopeErR-HousTON v. SourHERN Rarrway Co.,
37 F.30 603 (11m Cr. 1994)

District court, when reviewing a magistrate judge’s findings while sitting as a special master, is
bound to defer to the magistrate judge’s factual findings unless they are found to be clearly
erroneous.

Appellate Review

| 5t CIrcuiT: 'T

TrRuranT v. Avrocon, Inc.,
729 F.2p 308 (5m Crr. 1984)

Court of appeals has no jurisdiction over a magistrate judge’s findings made while sitting as a
special master where the parties did not consent and the district judge did not issue a final
order in the case.

Kenparr v. Davis,
569 F.2p 1330 (5m Cmr. 1978)

Court of appeals has no jurisdiction over appeal until district judge enters a final judgment
based on the special master’s report.

| 7t CIRCUIT: 'T

ProvipeEnT Bank v. Manor STeer CoOrp.,
882 F.2p 258 (7m Cmr. 1989)

Party’s failure to appeal the district judge’s referral of the case to a special master constitutes
waiver of the issue before the court of appeals. Failure to appeal issues decided by the special
master to the district judge also waives appellate review.

| 9t CIRCUIT: ‘T

A1anNTZ v. CALIFORNIA PROCESSORS,
690 F.2p 912 (9t Cir. 1982), APPEAL AFTER REMAND,
785 F.2p 1412 (9m Cr. 1986)

A magistrate judge’s decision when sitting as a special master under § 636(b)(2) is not a final
decision of the district court and cannot be appealed directly to the court of appeals. The
parties’ consent to referral of the case to the special master does not render the magistrate
judge’s order a final order under the civil consent provisions of § 636(c).
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| 10tu CircuiT: 'T

OLI1VER V. MuskoGEe ReGcionalL Mepricar CENTER,
931 F.2p 900 (10m Cr. 1991)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

In cases referred to a magistrate judge sitting as a special master under § 636(b)(2) with the
parties’ consent, the appellate court reviews the magistrate judge’s summary judgment order
denovo.

B. Cases RrerFErRABLE TO MAGISTRATE JUDGE ASs SprCIAL MASTER
1. Exceptional Conditions

Absent litigant consent, Fed. R. Civ. P. 53(b) provides that the designation of a special master
inacivil case “shall be the exception and not the rule” and should only be used when “the issues
are complicated” (jury trials) or “upon a showing that some exceptional condition requires it”
(non-jury trials).

| 2Np CIRCUIT: 'T

Macnareasing, INc. v. Staten Isranp MAarr,
428 F. Swp. 1039 (S.D.N.Y.), aF'D,
563 F.2p 567 (2o Cr. 1977)

Referral of a non-jury action to a magistrate judge sitting as a special master under § 636(b)(2)
and Fed. R. Civ. P. 53(b) was appropriate because it involved accounting and the complex
computation of damages.

| 3rp CIRCUIT: 'T

PrupenTIAL, INs. Co. oF AMmErRICA v. UNITED STATES Gypsum Co.,
991 F.2p 1080 (3rp Cr. 1993)

Where magistrate judge had been performing pretrial case management duties in complex,
multi-party asbestos case for several years, appointment of special master to hear the case over
the parties’ objections was not justified under the “exceptional condition” standard of Fed. R.
Civ. P. 53(b). Congressional enactment of the Federal Magistrates Act suggests that the ap-
pointment of special masters under Fed. R. Civ. P. 53 should be disfavored and that the
“exceptional condition” inquiry of Rule 53 should be made in light of the availability of
magistrate judges to aid the district courts in handling pretrial matters.

| 61H CIRCUIT: 'T

McCormick v. WesTern KenTUcky Navicatrion, INc.,
993 F.2p 568 (6 Cr. 1993)

“Docket congestion™ and judicial vacancies in the district court did not constitute “excep-
tional conditions” under Fed. R. Civ. P. 53(b) justifying the appointment of a magistrate
judge as a special master in a maritime tort case without the parties’ consent.
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2. Prisoner Cases

| 2Np CIRCUIT: 'T

McCarTHY V. BRONSON,
906 F.2p 835 (2o Cr. 1990), arF’D,
500 U.S. 136 (1991)

Straightforward § 1983 prisoner action did not meet “exceptional condition” requirement of
Fed. R. Civ. P. 53(b), therefore court was not allowed to refer the case to a magistrate judge
sitting as a special master without the parties’ consent.

| 6t CIRCUIT: T

Roranp v. JOHNSON,
856 F.2p 764 (6m Cr. 1988)

Court may not avoid the de novo standard of review imposed by § 636(b)(1)(B) by referring
prisoner case to a magistrate judge sitting as a special master.

3. Title VII Cases (42 U.S.C. § 2000e-5(f)(5))

An exception to the requirements of Fed. R. Civ. P. 53(b) is set forth in 42 U.S.C. § 2000e-
5(f)(5). Amagistrate judge may be appointed as a special master under Rule 53 in a Title VII case
without a showing of some exceptional condition if the case has not been scheduled for trial
within 120 days.

| 5tu CIrcurt: 'T

Gonzarez v. CARLIN,
907 F.2p 573 (5m Cr. 1990)

Neither the exceptional condition requirement of Fed. R. Civ. P. 53(b) nor the parties’ con-
sent is required for referral of a Title VII case to a magistrate judge as a special master.

| 6t CIRCUIT: 'T

Day v. Wayne County Bp. OF AUDITORS,
749 F.2p 1199 (6m Crr. 1984)

The referral of Title VII cases to magistrate judges sitting as special masters does not conflict
with the Federal Magistrates Act.

| 7t CIRCUIT: 'T

Morse v. MarsH,
656 F. Swp. 939 (N.D. Iin. 1987)

The limited referral of a Title VII case to a magistrate judge does not require the parties’
consent. This referral did not violate Article I1I.
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8t CIRCUIT: 'T

RerTER v. Honeywern, INnc.,
104 F.3p 1071 (8m Cwr. 1997)

Magistrate judge did not have authority under 28 U.S.C. § 636(b)(2) to conduct a jury trial
without the parties’ consent while presiding as a special master in a Title VII case. (Court did

not mention authority to refer Title VII cases to magistrate judges sitting as special masters
under 42 U.S.C. § 2000e-5(f)(5).)

| 9t CIRCUIT: ’I’

WHITE v. GENERAL SERVICES ADMIN.,
652 F.2p 913 (9m Cr. 1981)

Language in 42 U.S.C. § 2000(e)-5(f)(5) that permits the referral of a Title VII case to a
magistrate judge as a special master where the district judge “has not scheduled the case for
trial within 120 days after the issue has been joined™ did not bar a special master referral made
six weeks before the government filed its motion for summary judgment.

| 11ta CIrcUIT: 'T

Rrcuarpson v. Beprorp Prace Housing PHase I ASSOCIATES,
855 F. Swp. 366 (N.D. Ga. 1994)

ATitle VII case may be referred to a magistrate judge serving as a special master even though
no exceptional condition exists and the parties have not consented. Although the magistrate
judge erred in issuing an “order” denying defendants’ motion to dismiss for lack of subject
matter jurisdiction, the district court can treat the “order” as a special master’s report, review-
ing it under the clearly erroneous standard of review.

Parker v. Dorr,
668 F. Swp. 1563 (N.D. Ga. 1987)

Congress intended to relax requirements of Fed. R. Civ. P. 53(b) in Title VII cases; there is no
conflict with the Federal Magistrates Act.

4. Appellate Special Masters

Magistrate judges occasionally have been appointed by courts of appeals to serve as special
masters in contempt proceedings that arise in the appellate court. Courts of appeals have upheld
such appointments by appellate courts under the Federal Magistrates Act and Fed. R. Civ. P. 53,
as well as the general authority of the courts of appeals to appoint masters under Fed. R. App. P. 48.

| 7tH CIRCUIT: T

Rercy v. Sea Serite Boar Co., Inc.,
50 F.3p 413 (7m Cr. 1995)

Magistrate judge presiding as an appellate special master had authority to recommend signifi-
cant civil sanctions against parties that had refused to comply with appellate court’s enforce-
ment orders.
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9t CIRCUIT: 'T

Narronar, LaBor Rerarions Bp. v. A-Prus Roorine, Inc.,
39 F.3p 1410 (9m Cwr. 1994)

Although appellate court had authority to appoint a magistrate judge to serve as a special
master in a contempt proceeding in the appellate court under the Federal Magistrates Act,
the magistrate judge did not have authority to impose criminal contempt penalties without
the parties’ consent to the magistrate judge’s criminal jurisdiction.

C. Otger DurTiEs

Magistrate judges currently perform a variety of duties analogous to special master-type du-
ties for the district courts. These duties are not described in the Federal Magistrates Act, and any
statutes authorizing these duties do not specify the involvement of magistrate judges. The author-
ity of magistrate judges to perform these duties has not been addressed in case law, but it is
assumed by the courts where magistrate judges are performing these duties to be derived from the
general authority of the Federal Magistrates Act and of the district court itself. This list should not
be considered all-encompassing.

The Magistrate Judges Division recognizes that the following duties are referred to magistrate
judges in various districts around the country. Such referrals are often made under local rules.
The duties are listed to suggest how different courts have utilized magistrate judges over the past
thirty years.

1 Condemnation Proceedings
1 Court Employee Grievance Proceedings
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§ 6. ADDITIONAL DUTIES
UNDER 28 U.S.C. § 636(b)(3)

A In GENERAL

Section 636(b)(3) of Title 28, United States Code, states that, ““[a] magistrate [judge] may be
assigned such additional duties as are not inconsistent with the Constitution and laws of the
United States.” This provision has been interpreted to permit courts to refer various duties not
otherwise specified in the Federal Magistrates Act or in other statutes to magistrate judges.

1. Authority of Magistrate Judge

A split has long existed among courts interpreting § 636(b)(3). Some courts hold that refer-
rals under § 636(b)(3) are limited to procedural or administrative matters. Others have held that
more substantive duties, such as evidentiary hearings, can be referred to magistrate judges under
the section.

This split in judicial opinion has been reflected in decisions of the Supreme Court. In Gomez
v. United States, 490 U.S. 858 (1989), the Court held that any additional duties performed under
the general authorization in the statute should bear some reasonable relation to duties specified in
the Act. The Court later in Peretz v. United States, 501 U.S. 923 (1991), however, construed its
opinion in Gomez narrowly, finding that the litigant’s consent “significantly changes the constitu-
tional analysis.” The Court added:

The generality of the category of “additional duties” indicates that Congress intended to

give federal judges significant leeway to experiment with possible improvements in the

efficiency of the judicial process that hadnot already been tried or even foreseen. If Con-

gress had intended strictly to limit these additional duties to functions considered in the

committee hearings or debates, presumably it would have included in the statute a bill of
particulars rather than a broad residuary clause. Construing this residuary clause absent

concerns about raising a constitutional issue or depriving a defendant of an important

right, we shouldnot foreclose constructive experiments that are acceptable to all partici-

pants in the trial process and are consistent with the basic purposes of the statute. Peretz,

501 US. at 932-33.

This view is also found expressly in the legislative history of the Federal Magistrates Act,
where Congress stated that, “placing this authorization in an entirely separate subsection empha-
sizes that it is not restricted in any way by any other specific grant of authority to magistrates.” S.
Rep. No. 625, 94th Cong., 2d Sess. 10; H.R. Rep. No. 1609, 94th Cong., 2d Sess. 12 (1976).
Congress went on to give examples of the duties that might be referred to magistrate judges under
the “additional duties” provision:

Under this subsection, the district courts wouldremain free to experiment in the assign-
ment of other duties to magistrates which may not necessarily be included in the broad
category of “pretrial matters.” This subsection would permit, for example, a magistrate to
review default judgments, order the exoneration or forfeiture of bonds in criminal cases,
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and accept returns of jury verdicts where the trial judge is unavailable. This subsection
would also enable the court to delegate some of the more administrative functions to a
magistrate, such as the appointment of attorneys in criminal cases and assistance in the
preparation of plans to achieve prompt disposition of cases in the court. Id.

Congress later stated that the 1979 amendments to the Federal Magistrates Act, providing
magistrate judges with civil consent authority under § 636(c), did “not affect the existing power
of magistrates in the civil or criminal pretrial area” already covered by § 636(b). H.R. Rep. No.
287, 96th Cong., 1st Sess. 1 (1979).

Differing interpretations of § 636(b)(3) have continued since the Peretz decision. The debate
continues to focus on whether the provision limits additional duty referrals to magistrate judges
to merely ministerial and administrative duties or permits the referral of more substantive judicial
duties. In light of the Peretz decision, many courts have focused on whether the litigants con-
sented to the magistrate judge’s participation in duties referred under § 636(b)(3) when deciding
whether the magistrate judge’s exercise of authority was proper.

| 1st CIrcUIT: "I'

RuBIv v. SMITH,
882 F. Swp. 212 (D.N.H. 1995)

Dicta: An insight into the breadth of “additional duties” intended to be encompassed by
§ 636(b)(3) is revealed in the legislative history, wherein Congress noted that the provision
enables the district courts to continue innovative experimentations in the use of this judicial
officer. At the same time, placing this provision in an entirely separate subsection emphasizes
that it is not restricted in any way by any other specific grant of authority to magistrate
judges. Under this subsection, the district courts remain free to experiment in the assignment
of other duties to magistrate judges which may not necessarily be included in the broad
category of “pretrial matters.”

| 2Np CIRCUIT: "I'

Denny v. Forp Motor Co.,
146 F.R.D. 52 (N.D.N.Y. 1993)

Section 636(b)(3) should be interpreted broadly to permit district judges to utilize magistrate
judges in innovative ways.

| 3rp CIRCUIT: 'T

Gov. oF THE VIRGIN Isranps v. WILLIAMS,
892 F.2p 305 (3rp Cr. 1989), cErr. DENIED,
495 U.S. 949 (1990)

The 1976 amendments to the Federal Magistrates Act enhanced the importance of the addi-
tional duties clause by moving it to a separate subsection. Congress intended to promote the
magistrate judges system by providing district judges with greater flexibility to continue inno-
vative experiments in using magistrate judges.

_ 13-



5t CIrculT: "I'

UNITED STATES V. DEES,
125 F.3p 261 (5m Cr. 1997), cErr. DENIED,
118 S.Cr. 1174 (1998)

A magisterial duty is a proper “additional duty” under § 636(b)(3) if it bears some relation-
ship to the duties that the Act expressly assigns to magistrate judges. Even if Congress did not
anticipate the delegation of felony guilty plea proceedings to magistrate judges, the delega-
tion did not exceed the scope of magisterial authority contemplated by the Federal Magis-
trates Act.

| 6t CIRCUIT: "I’

Hrrr v. Drirovy Co., Inc.,
656 F.2p 1208 (6m Cr. 1981)

Absent litigant consent, § 636(b)(3) applies only to administrative or procedural matters.

| 7t CIRCUIT: 'T

Orympia Hoter Corp. v. Jomnson Wax Dev. Corp.,
908 F.2p 1363 (7m Cr. 1990)

The location of § 636(b)(3) in the middle of § 636 rather than at the end leads the court to
doubt that it was intended to be as comprehensive a catch-all provision as its words literally
suggest.

| 8Tt CIRCUIT: ‘T

Harr1s v. Fork Consr. Co.,
138 F.3p 365 (8m Cmr. 1998)

Absent clear and unambiguous consent of the affected parties, a district judge may not del-
egate, under § 636(b)(3), duties that require a final and independent determination of fact or
law by the magistrate judge. However, where a magistrate judge serves as a mere intermediary
in the performance of adjudicatory functions and is under constant and direct supervision of
an Article I1I judge, such functions may be freely assigned as “additional duties.”

RoBERTS v. Manson,
876 F.2p 670 (8w Cmr. 1989)
The additional duties clause seems intended to apply to matters after the trial begins. There

is no valid authority in this section for a magistrate judge to dismiss a matter with prejudice.

UnrTED STATES V. TRICE,
864 F.2p 1421 (8m Cr. 1988), CERT. DISMISSED,
491 U.S. 914 (1989)

Congress did not intend to limit the additional duties provision to specific powers delegated
to magistrate judges in the past.
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9t CIRCUIT: 'T

UniTeEp STATES V. COLACURCIO,
84 F.3p 326 (9m Cr. 1996)

A probation revocation hearing was not meant to be included as one of the duties that could
be delegated to a magistrate judge. Even assuming that a probation revocation hearing could
be considered a “subsidiary matter,” Congress did not intend to delegate probation revoca-
tion hearings to magistrate judges as an “additional duty” under § 636(b)(3). Even if proba-
tion revocation hearings could be delegated to magistrate judges under § 636(b)(3), defendant’s
consent would still be required to eliminate the constitutional problems that arise from hav-
ing a non-Article III judge preside over a critical stage of a criminal case.

| 10t CrrcurT: 'T

UniteED STATES V. CIAPPONT,
77 F.30 1247 (10m CIR.), CERT. DENIED,
517U.5. 1215 (1996)

The court’s statutory inquiry under § 636(b)(3) is whether the task referred to the magistrate
judge bears some reasonable relation to the specified duties that may be assigned to magistrate
judges under the Federal Magistrates Act.

| 11t CIrcurT: 'T

THoMAS V. WHITWORTH,
136 F.3p 756 (11m Cmr. 1998)

Where consent is lacking, courts should be reluctant to construe § 636(b)(3) to include re-
sponsibilities of far greater importance than the specified duties assigned to magistrate judges
under the Federal Magistrates Act. Section 636 does not permit magistrate judges, under the
guise of the “additional duties” clause, to conduct the jury selection portion of a civil trial
unless the parties have given their consent.

2. Procedural Requirements

Neither § 636 nor the Federal Rules of Civil Procedure specify procedures for referring addi-
tional duties to magistrate judges. Courts have been required to interpret the statute absent spe-
cific explanatory language.

| 1st CircurT: ‘T

SackarL v. HECKLER,
104 F.R.D. 401 (D.R.I. 1984)

The procedural scheme of the Federal Magistrates Act requires “rifle-shot” objections to be
filed to a magistrate judge’s report and recommendation in a case-dispositive matter referred
under § 636(b)(3). “Blunderbuss” general objections constitute no objection at all.
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5ta CIrcuIT: 'T

McLeop, ALexanpDEr, Power & Aprren, P.C. v. QUARLES,
925 F.2p 853 (5m Cr. 1991)

A party’s failure to object to a defect in referring a matter under § 636(b)(3) until after the
magistrate judge issued a report and recommendation constitutes a waiver. District judge’s
failure to mention the referral of the motion to the magistrate judge in its order is only a
procedural error.

Parks v. COLLINS,
761 F.2p 1101 (5m Cwr. 1985)

Magistrate judge did not have authority under § 636(b)(3) to decide a motion to set aside a
default judgment because there was no record that the matter was assigned to the magistrate
judge as a post-trial duty.

Forp v. ESTELLE,

740 F.2p 374 (5m Cr. 1984)

A civil jury trial may not be referred to a magistrate judge under § 636(b)(3). It is impossible
to conduct de novo review of jury verdicts.

CaALDERON V. Waco LIGHTHOUSE FOR THE BLIND,

630 F.2p 352 (5m Cr. 1980)

District court may use litigant consent and de novo review by the district judge as a basis for
referring a civil trial to a magistrate judge under § 636(b)(3).

| 6TH CIRCUIT: "I’

Brown v. WesLey’s Quaker Marp, Inc.,
771 F.2p 952 (6m Cr. 1985), cErr. DENIED,
479 U.S. 830 (1986)

A Title VII discrimination case may not be referred to a magistrate judge for disposition
under § 636(b)(3), subject to de novo review. Such a referral would be contrary to fundamen-
tal precepts of statutory construction and the legislative history of the Federal Magistrates
Act. Section 636(b)(3) applies only to procedural and administrative matters.

| 7t CIRCUIT: 'T

AverICAN Motors Corp. v. GREAT AMERICAN SurpLUS LiINes INsS.,
1988 WL 2788 (N.D. Iir. 1988)

Referral of motion to compel production of documents under 28 U.S.C. § 636(b)(3) was a
clerical error or oversight. The motion should have been referred under § 636(b)(1)(A). Cita-
tion to the wrong section of the Federal Magistrates Act may be corrected nunc pro tunc.
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9t CIRCUIT: 'T

CooripGE v. ScHooNER CALIFORNIA,
637 F.2p 1321 (91 CIrR.), CERT. DENIED,
451 U.S. 1020 (1981)

A civil case may be referred to a magistrate judge for trial under § 636(b)(3), provided the
parties consent and the district judge conducts de novo review of the magistrate judge’s deci-
sion.

| 10t CrrcurT: T

In re GRIEGO,
64 F.3p 580 (10m Cr. 1995)

A magistrate judge’s alleged lack of authority to hear a bankruptcy appeal under § 636(b)(3)
is not a jurisdictional defect. Any objection to such authority is thus waived if not raised in a
timely fashion.

3. Standard of Review and Procedures for Review

Section 636(b)(3) does not specify the standard of review or specific procedures for review to
be applied by a district judge when reviewing a magistrate judge’s decision in a matter referred
under that section.

| SuprREME COURT : 'T

PereTZ v. UNITED STATES,
501 U.S. 923 (1991)

The omission of a standard of review in § 636(b)(3) does not alter the Court’s Article III
analysis. If a defendant requests review of a magistrate judge’s ruling, nothing in the statute
precludes the district judge from providing the review that the Constitution requires.

GomMEz v. UNITED STATES,
490 U.S. 858 (1989)

Dicta: Under § 636(b)(3), a district judge retains the power to assign to magistrate judges
unspecified additional duties “subject only to conditions of review that the court may choose
to impose.” Although jury selection is comparable to a case-dispositive matter, it is not sus-
ceptible to de novo review. The Court therefore concluded that Congress did not intend for
jury selection to be referred to magistrate judges under § 636(b)(3).

| 1st Circurr: 'T

Paris v. U.S. Depr. orF Housing anp URrRBAN DEVELOPMENT,
795 F. Swpep. 513 (D.R.I. 1992), REV'D QN OIHER GROUNDS,
988 F.2p 236 (lsr Cir. 1993)

Post-judgment motion for attorneys’ fees may be referred to a magistrate judge under
§ 636(b)(3) for a report and recommendation subject to de novo review.
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SackarL v. HECKIER,
104 F.R.D. 401 (D.R.I. 1984)

In response to party’s unfocused, general objection to magistrate judge’s report and recom-
mendation under § 636(b)(3), the court applies the “clearly erroneous” standard of review to
the magistrate judge’s report and recommendation.

| 2ND CIRCUIT: "I'

UNITED STATES V. TAYIOR,
92 F.3p 1313 (2p Cr. 1996), CERT. DENIED,
519U.S. 1093 (1997)

When the district court reviews the magistrate judge’s felony voir dire decisions, as long as a
party whose credibility is in question has been afforded an opportunity to be heard before the
district judge on the matters decided initially by the magistrate judge, the appellate court will
afford the district judge’s determination substantial deference, and it will not be overturned
unless clearly erroneous.

| 4Ty CIRCUIT: 'T

WasHaineTon Post Co. v. HUGHES,
923 F.2p 324 (4m CIr.), CERT. DENIED,
500 U.S. 944 (1991)

Additional duties referred under § 636(b)(3) are reviewed de novo.

| 5tu CIrcurt: 'T

McLeop, ALexanpeEr, Power & Aprren, P.C. v. QUARLES,
925 F.2p 853 (5m Cr. 1991)

Referral of a motion to vacate judgment under Fed. R. Civ. P. 60(b) under § 636(b)(3) is
conditioned on safeguards provided by § 636(b)(1)(B), requiring the district judge to review
the magistrate judge’s ruling de novo.

| 7t CIRCUIT: "I'

MICHAELSON V. SCHOR,
1996 WL 667803 (N.D. Irn. 1996)

Magistrate judge’s decision under § 636(b)(3) in action to enforce judgment of the bank-
ruptcy court was subject to de novo review. Although plaintiffs did not object to the magis-
trate judge’s ruling within 10 days of service, their objections were not waived because they
did not have notice from the magistrate judge of the deadline for filing objections to the
ruling under § 636(b)(3).
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AvERTCAN MoTors Corp. V. GREAT AMERICAN SurprLus Lines Ins. Co.,
1988 WL 2788 (N.D. Iin. 1988)

The standard of review for a matter referred under § 636(b)(3) depends on which section of
Fed. R. Civ. P. 72 applies. The district judge should determine if referral involves a
case-dispositive or non-case-dispositive matter.

| 9t CIRCUIT: 'T

MineTTT v. PORT OF SEATTILE,
152 F.3p 1113 (9m Cmw. 1998)

District court did not err in refusing to permit a pro se litigant to object to a magistrate judge’s
report and recommendation that the litigant’s application to proceed in forma pauperis be
dismissed. District judge conducted sufficient de novo review of magistrate judge’s report and
recommendation under § 636(b)(3), even though district judge adopted magistrate judge’s
recommendation only one day after it was issued. No ten-day period of objection exists for
case-dispositive matters referred to magistrate judges under § 636(b)(3).

CooLIDGE V. ScHOONER CALIFORNIA,
637 F.2p 1321 (9m CIr.), CERT. DENIED,
451 U.S. 1020 (1981)

As long as the district judge engages in de novo review, statutory and constitutional objec-
tions to § 636(b)(3) are removed.

| 10ty CIrculT: 'T

IN rRE GRIEGO,
64 F.3p 580 (10m Cr. 1995)

De novo review is required for referrals under either § 636(b)(3) or § 636(b)(1)(B).

Crarx v. Pourton,
963 F.2p 1361 (10m CIrR.), CERT. DENIED,
506 U.S. 1014 (1992)

Prisoner civil rights action referred to a magistrate judge under § 636(b)(3) is subject to de
novo review by the district judge.

PETTYJOHN V. SULLIVAN,

801 F. Swpp. 503 (W.D. Oxza. 1992), REV'D ON OTHER GROUNDS SUB NOM. ,
PETTYJOHN V. SHALAIA,

23 F.3p 1573 (10m Cr. 1994)

Post-judgment motion for attorneys’ fees was analogous to a motion under § 636(b)(1)(B)
and could be referred to a magistrate judge under § 636(b)(3) for a report and recommenda-
tion, subject to de novo review.
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11t CIrcurT: 'T

Harr, v. SHARPE,
812 F.2p 644 (11w Cr. 1987)

De novo review is mandated by § 636(b)(3).

4. Non-Consensual Referral of Trials to Magistrate Judges

Section 636(b)(3) does not require litigant consent for magistrate judges to perform addi-
tional duties. Several circuits have addressed the issue tangentially while discussing whether
§ 636(b)(3) referrals are limited to administrative or procedural matters. The Supreme Court’s
Peretz decision, however, emphasizes the importance of consent in distinguishing felony jury

selection and matters comparable to that duty from non-consensual “subsidiary matters” under
§ 636(b)(1).

| SuprREME COURT : 'T

PereTZ v. UNITED STATES,
501 U.S. 923 (1991)

Defendant’s consent to jury selection by a magistrate judge in a felony case eliminates the
Court’s concern that a general statutory authorization should not lightly be read to deprive a
defendant of any important privilege.

| 5t CIrculT: "I'

ParRkER v. Mrssissippr State Depr. oF PuBLic WELFARE,
811 F.2p 925 (5m Cmr. 1987)

Dicta: Court will not address consent issue in Title VII discrimination case. Failure to object
to lack of consent waives any procedural error.

Forp v. ESTELIE,
740 F.2p 374 (5m Cr. 1984)

Section 636(b)(3) cannot support reference of a civil action to a magistrate judge for jury trial.

Harris v. G & W Const., Inc.,
1997 WL 610875 (E.D. La. 1997)

Consent to a bench trial before a magistrate judge, with the magistrate judge submitting
findings and recommendation to the district judge under § 636(b)(3), was inferred from a
party’s failure to object to the designation at trial.

| 7t CIRCUIT: 'T

Orympia Hoter Corp. v. Jomunson Wax Dev. Corp.,
908 F.2p 1363 (7m Cwr. 1990)

Dicta: It might violate the Constitution to allow a magistrate judge to conduct a vital stage of
acivil trial, such as voir dire, without the parties’ consent.
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8t CIRCUIT: 'T

RoBERTS v. MaNsSon,
876 F.2p 670 (8w Cmr. 1989)

Section 636(b)(3) does not extend to non-consensual evidentiary hearings. Dicta: Consent,
combined with de novo review, might permit evidentiary matters to be referred under the
provision.

| 9t CIRCUIT: 'T

Narronar, LaBor Rerarions Bp. v. A-Prus Roorine, Inc.,
39 F.3p 1410 (9m Cr. 1994)

Section 636(b)(3) does not authorize the appointment of a magistrate judge, appointed as an
appellate special master, to conduct non-consensual criminal contempt trials on behalf of the
court of appeals. The only statutory basis for the criminal jurisdiction of magistrate judges is
18 U.S.C. § 3401, which provides for the defendant’s specific written consent.

5. Bankruptcy Matters

Circuits differ over whether bankruptcy appeals may be referred to magistrate judges. Most
circuits have held that bankruptcy appeals may be referred to magistrate judges under § 636(b)(3),
subject to de novo review by the district judge. See also § 7(a)(2), infra.

| 2Np CIRCUIT: "I'

UNITED STATES V. WARSHAY,
1998 WL 767138 (E.D.N.Y. 1998)

Referral of bankruptcy appeal to a magistrate judge for preparation of a report and recom-
mendation under § 636(b)(3) was proper and did not violate either 28 U.S.C. § 157 (govern-
ing referrals to bankruptcy judges) or § 636(b)(3). Bankruptcy appeals are analogous to
appeals in social security cases, which are routinely referred to magistrate judges.

IN re TWenTY-SIX REALTY Associates, L.P.,
1995 WL, 170124 (E.D.N.Y. 1995)

Bankruptcy appeal referred to magistrate judge under § 636(b)(3) for an advisory opinion.

| 3rp CIRCUIT: "I‘

IN R CONTINENTAL AIRLINES,

218 B.R. 324 (D. De. 1997), aF’D,
134 F.3p 536 (3rp CIR.), CERT. DENIED,
119 S.Cr. 336 (1998)

District judge had authority under § 636(b)(3) to refer bankruptcy appeal to a magistrate
judge.
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5ta CIrcuIT: 'T

IN THE MATTER OF EVANGELINE REFINING CO.,
890 F.2p 1312 (5m Cr. 1989)

District court’s revocation of a referral of a bankruptcy appeal to a magistrate judge for a
report and recommendation corrected its improper referral. (No citation to Federal Magis-
trates Act.)

| 7t CIRCUIT: 'T

MICHAELSON V. SCHOR,
1996 WL 667803 (N.D. Irn. 1996)

Magistrate judge was referred all “post-judgment collection proceedings™ under § 636(b)(3)
in action to enforce judgment of the bankruptcy court. The magistrate judge’s decision was
subject to de novo review.

| 8t CIRCUIT: 'T

In re Apex O1n Co.,
146 B.R. 821 (E.D. Mp. 1992)

District court had authority under § 636(b)(3) to refer a bankruptcy appeal to a magistrate
judge to prepare a report and recommendation. Due to the complexity of bankruptcy mat-
ters, judicial economy and efficiency are aided by such referrals.

| 10ty CIrculT: "I'

IN rRE GRIEGO,
64 F.3p 580 (10m Cr. 1995)

A district court could refer a bankruptcy appeal to a magistrate judge as long as the referral is
solely to define and focus the issues on appeal, and the district court reserves for itself the final
decision.

Vircinia BreacH FrEDERAL Sav. anp Loan Ass’n. v. Woop,
901 F.2p 849 (10m Cm. 1990)

A magistrate judge is not permitted to enter a final decision in a bankruptcy appeal. A mag-
istrate judge, however, may conduct an advisory hearing, provided the district judge signs the
final order.

Harr v. Vance,
887 F.2p 1041 (10m Cr. 1989)

District court may refer a bankruptcy appeal to a magistrate judge under 28 U.S.C. § 636(b)(3)
for an advisory hearing when the district court explicitly reserves for itself the final decision
on appeal.
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B.  PreETRIAL aND TRIAL DUTIES

Section 636(b)(3) is used by district courts to refer to magistrate judges various pretrial and
trial duties not specified elsewhere in the Federal Magistrates Act.

1. Social Security Appeals

| SuprREME COURT : "I'

MaTHEWS v. WEBER,
423 U.S. 261 (1976)

Referral of a social security appeal for a report and recommendation by a magistrate judge on
a closed administrative record falls well within permissible “additional duties” under
§ 636(b)(3).

2. Jury Selection

a. FELony Voir DIRE

| SupREME COURT : 'T

PereTZ v. UNITED STATES,
501 U.S. 923 (1991)

Magistrate judge could be referred a felony voir dire proceeding as an additional duty under
§ 636(b)(3) with the parties’ consent.
GomMEz v. UNITED STATES,

490 U.S. 858 (1989)

Section 636(b)(3) did not authorize a magistrate judge to conduct voir dire in a felony case as
an additional duty if the litigants objected to the magistrate judge’s involvement.

| 2Np CIRCUIT: "I'

UNITED STATES V. TAYIOR,
92 F.3p 1313 (2p Cr. 1996), cErRT. DENIED,
519U.5. 1093 (1997)

When the district court reviews the magistrate judge’s felony voir dire decisions, as long as a
party whose credibility is in question has been afforded an opportunity to be heard before the
district judge on the matters decided initially by the magistrate judge, the appellate court will
afford the district judge’s determination substantial deference, and it will not be overturned
unless clearly erroneous.
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b. CwiL Voir DIRE

| 6TH CIRCUIT: ”I'

STOCKLER V. (GARRATT,
974 F.2p 730 (6ém Cr. 1992)

Magistrate judge did not have authority to preside over voir dire in a civil case under § 636(b)(3)
where the parties objected. Because the Supreme Court’s decision in Peretz focused on the
parties’ consent, the Peretz reasoning did not apply to a situation where the parties objected to
the magistrate judge’s involvement in civil voir dire.

| 7t CIRCUIT: 'T

Orympia Hoter Corp. v. Jomunson Wax Dev. Corp.,
908 F.2p 1363 (7m Cwr. 1990)

Section 636(b)(3) does not authorize a magistrate judge to conduct civil voir dire over the
objections of the parties. The court followed the Supreme Court’s reasoning in Gomez v.
United States, 490 U.S. 858 (1989).

| 11t CIrcurT: 'T

THoMAS V. WHITWORTH,
136 F.3p 756 (11m Cr. 1998)

Magistrate judge may not conduct voir dire in a civil case under § 636(b)(3) over a party’s
objection. Magistrate judge’s selection of the jury was not harmless error and thus required a
new trial.

Grand Jury Proceedings

| 7t CIRCUIT: 'T

IN RE GranD JurRY ProceepINGS JULIE DZIKOWICH,
620 F. Swp. 521 (W.D. Wis. 1985)

Magistrate judge acted within proper authority under § 636(b)(3), subject to de novo review,
in denying a motion to quash a grand jury subpoena issued under 18 U.S.C. § 2518(10).
IN Re THE GRAND JURY APPEARANCE OF CUMMINGS,

615 F. Swp. 68 (W.D. Wis. 1985)

Magistrate judge is authorized to grant a witness immunity in a grand jury proceeding.

Arraignments and Acceptance of Guilty Pleas in Felony Cases

When authorized by local rule or delegated by a district judge, magistrate judges may preside

over arraignments in felony cases under § 636(b). A growing number of courts have authorized
magistrate judges to conduct allocution proceedings to accept felony guilty pleas under Fed. R.
Crim. P. 11.
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2Np CIRCUIT: "I'

UNITED STATES V. WILLIAMS,
23 F.3p 629 (2p CIr.), CERT. DENIED,
513 U.S. 1045 (1994)

A magistrate judge may administer the allocution under Fed. R. Crim. P. 11 to accept a
defendant’s guilty plea in a felony case with the defendant’s consent without violating Article
III of the Constitution or the Federal Magistrates Act. After conducting the Rule 11 allocu-
tion with defendant’s consent, the magistrate judge submits a recommendation to the district
judge regarding acceptance of the guilty plea.

UNITED STATES V. KHAN,
774 F. Swp. 748 (E.D.N.Y. 1991)

Magistrate judge may be referred a proceeding to accept defendant’s guilty plea under Fed. R.
Crim. P. 11 on a report and recommendation basis, provided the defendant consents to the
magistrate judge’s involvement.

| 3rp CIRCUIT: 'T

CarTER v. UNITED STATES,
388 F. Stpp. 1334 (W.D. Ba.), aF’'D,
517 F.2p 1397 (3ro Cr. 1975)

The “additional duties” clause of § 636(b)(1) [subsequently amended to become § 636(b)(3)]
authorizes magistrate judges to conduct post-indictment arraignments and to accept pleas of
not guilty in felony cases.

| 5t CIrcuiT: ‘T

UnrTED STATES V. DEES,
125 F.3p 261 (5m Cr. 1997), CERT. DENIFED,
118 S.Cr. 1174 (1998)

Taking a guilty plea with the parties’ consent is a permissible additional duty for a magistrate
judge under § 636(b)(3), and does not threaten the exclusive Article Il power of the district
court to preside over a felony trial.

| 9t CIRCUIT: "I'

UntTED STATES V. WASHMAN,
66 F.30 210 (9m Cr. 1995)

Fed. R. Crim. P. 11 colloquy to accept felony guilty plea conducted by magistrate judge with
consent of parties (no discussion of magistrate judge authority).
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10tu CrrcurT: 'T

UniteED STATES V. CIAPPONT,
77 F.30 1247 (10m CIrR.), CERT. DENIED,
517U.5. 1215 (1996)

Magistrate judge may conduct proceeding to accept guilty plea in a felony case under Fed. R.
Crim. P. 11 with the defendant’s consent. Magistrate judge was not required to prepare a
report and recommendation, but was authorized to accept the defendant’s plea after conduct-
ing Rule 11 colloquy. Defendant’s right to move for withdrawal of plea under Fed. R. Crim.
P. 32(e) is sufficient to protect defendant’s rights during plea proceedings.

. Pretrial Evidentiary Hearings

| 5t CIrculT: 'T

JoHN v. STATE oF LOUISIANA,
899 F.2p 1441 (5m Cr. 1990)

Magistrate judge may conduct a proceeding to determine Fed. R. Civ. P. 37 sanctions against
an attorney under either § 636(b)(3) or § 636(b)(1).

Frrst v. JerrersoN COUNTY,
778 F.2p 250 (5m Crr. 1985)

Magistrate judge may conduct a pretrial evidentiary hearing regarding adequacy of pleadings
in a prisoner civil rights case under either § 636(b)(3) or § 636(b)(1).

. Government Applications for Electronic Eavesdropping Orders

| 2Np CIRCUIT: 'T

IN rRE UNITED STATES OF AMERICA,

10 F.3p 931 (2p Cir. 1993), CERT. DENIED SUB NOM.,
Korman v. UNITED STATES,

513 U.S. 812 (1994)

Court issued writ of mandamus against district judge to stop the referral of government
applications for electronic eavesdropping orders under the Omnibus Crime Control and Safe
Streets Act of 1968, 18 U.S.C. § 2510-21, [*“Title IIT’], to magistrate judges. Title III and the
Federal Magistrates Act do not permit the referral of wiretap applications to magistrate judges.

. Other Pretrial and Trial Duties in Criminal and Administrative Proceedings

| 28D CIRCUIT: 'T

Unitep STaTES v. CONSTRUCTION PrODUCTS RESEARCH, INC.,
73 F.3p 464 (2p CIr.), CERT. DENIED,
519U.S. 927 (1996)

Petition to enforce administrative subpoena was referred to a magistrate judge pursuant to
§ 636(b)(3) for preparation of a report and recommendation.
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UNITED STATES V. ALVARADO,
923 F.2p 253 (2p Cr. 1991)

District judge remanded matter to magistrate judge to hold Batson hearing to determine
whether peremptory challenges in jury selection were discriminatory.

| 5t CIRCUIT: ”I'

Unitep STATES V. KROUT,
56 F.3p 643 (5m Cw. 1995), carr. DENIED,
516 U.S. 1076 (1996)

District court did not err in refusing to grant defendant’s motion for mistrial after a magis-
trate judge, sometime between jury selection and resumption of the trial, excused a juror
without notifying the parties, since the defendant could not demonstrate any prejudice caused
by excusal of juror by the magistrate judge.

| 6t CIRCUIT: ”I'

Vritors v. Crtizens Bankine Co. ,
984 F.2p 168 (6m Cr. 1993)

A magistrate judge acting on a referral under § 636(b)(3) without litigant consent had no
authority to issue a case-dispositive ruling on a motion to certify a district court order for
interlocutory appeal.

| 7t CIRCUIT: 'T

IN RE ESTABLISHMENT INSPECTION,
589 F.2p 1335 (7m Cr.), CErRT. DENIED,
444 U.S. 884 (1979)

Magistrate judge is authorized to issue OSHA administrative search warrants as both a com-
missioner duty under § 636(a) and as an additional duty under § 636(b)(3).

In re Skir, Corp. ,

119 F.R.D. 658 (N.D. Irr. 1987)

Magistrate judge has authority under §§ 636(b)(3) and (e) to entertain motions to quash and
motions to show cause regarding enforcement of an administrative inspection warrant. (Opin-
ion by magistrate judge.)

IN RE GRAND JURY PrOCEEDINGS JULIE DZIKOWICH,
620 F. Swep. 521 (W.D. Wis. 1985)

Magistrate judge’s authority under § 636(b)(3) extends to deciding motions under 18 U.S.C.
§ 3504 (illegal surveillance claims) if the motion is raised at an appropriate time.
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8t CIRCUIT: 'T

UNITED STATES v. MILLER,
609 F.2p 336 (8w Cr. 1979)

Magistrate judge is authorized to issue a proposed order enforcing an IRS summons on a
report and recommendation basis, subject to de novo determination by the district judge.

| 9t CIRCUIT: "I'

UNITED STATES v. TANOUE,
94 F.3p 1342 (9m Cr. 1996)

Magistrate judge issued a report and recommendation to enforce an IRS summons to compel
defendant to submit handwriting exemplars, subject to de novo determination by the district
judge. (No discussion of magistrate judge authority.)

| 10tr CrrcurT: 'T

UNITED STATES V. LINDSAY,
60 F.3p 837 (10m Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge did not have authority to enter a final, appealable order on an IRS petition
to enforce a summons. The magistrate judge’s order enforcing the IRS summons was
essentially an interlocutory discovery order that could not be appealed to the court of
appeals.

UNITED STATES V. MUELLER,
930 F.2p 10 (10m Cr. 1991)
Magistrate judge was authorized to issue a proposed order to enforce an IRS summons on a

report and recommendation basis, subject to de novo determination by the district judge.

UNITED STATES V. SOUTHERN Tanks, INnc.,
619 F.2p 54 (10m Cr. 1980)

Magistrate judge could issue a proposed order enforcing an IRS summons on a report and
recommendation basis, provided a district judge conducted de novo determination.

| D.C. CiraurT: 'T

UNITED STATES V. HEMMINGS,
1991 WL 79586 (D.D.C. 1991)

Dicta: Section 636(b)(3) may allow magistrate judges to rule on requests for mental compe-
tency examinations under 18 U.S.C. § 4241. (Opinion by magistrate judge.)
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8. Prisoner Cases

| 5t CIRCUIT: T

JonEs v. JOHNSON,
134 F.3p 309 (5m Cr. 1998)

District judge could not delegate to magistrate judge under § 636(b)(3) the authority to issue
a final order denying a certificate of probable cause to appeal a prisoner’s habeas corpus peti-
tion under the Antiterrorism and Effective Death Penalty Act of 1996.

Forp v. ESTELLE,
740 F.2p 374 (5m Cr. 1984)

A civil jury trial in a prisoner case may not be referred to a magistrate judge under § 636(b)(3).

| 7tH CIRCUIT: 'T

WrirrzamMs v. Bowen,
1988 WL, 128676 (N.D. Irn. 1988)

A prisoner’s motion for attorneys’ fees under the Equal Access to Justice Act referred under
§ 636(b)(3) will be treated as a non-case-dispositive matter. (Opinion by magistrate judge.)

| 10t CrrcurT: 'T

Crarx v. Pourton,
963 F.2p 1361 (10m CIR.), CERT. DENIED,
506 U.S. 1014 (1992)

Prisoner civil rights action alleging excessive force during police custody could be referred to
amagistrate judge under § 636(b)(3), subject to de novo determination by a district judge.

9. InForma Pauperis Determination

| 9t CIRCUIT: 'T

MiNeTTT V. PORT OF SEATTIE,
152 F.30 1113 (9m Cr. 1998)

District court did not err in refusing to permit a pro se litigant to object to a magistrate judge’s
report and recommendation that the litigant’s application to proceed in forma pauperis under
28 U.S.C. § 1915 be dismissed.
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10.

11.

12.

Alternative Dispute Resolution

| 28D CIRCUIT: T

Ovapiad v. NEw York ASSOCIATION FOR NEw AMERICANS,
1997 WL 342411 (S.D.N.Y. 1997)

Magistrate judge had authority under § 636(b)(3) with the parties’ consent to draft a com-
promise letter to a state Appeals Board on behalf of the parties as part of a settlement of federal
litigation. Federal Magistrates Act does not specifically prohibit magistrate judges from pre-
siding over arbitration proceedings, but arbitration by magistrate judges should be avoided.

| 3rp CIRCUIT: "I“

Haverr v. Nazarzio,
930 F. Swp. 171 (D. Da. 1996)

Magistrate judge did not have authority to conduct evidentiary hearing and enter binding
non-appealable order in an employment dispute where the federal court did not have subject-
matter jurisdiction over the dispute, even where both parties consented to magistrate judge’s
involvement in “alternative dispute resolution” proceeding.

| 7t CIRCUIT: "I'

DDI Seamress CYLINDER V. GENERAL FIRE EXTINGUISHER,
14 F.3p0 1163 (7m Cr. 1994)

Although magistrate judge did not have authority under the Federal Magistrates Act to serve
as arbitrator, even with the consent of the parties, appellate court held that parties were bound
by the magistrate judge’s decision due to the parties’ consensual agreement to be so bound.

Hearing Closing Argument

| 5t CIrculT: 'T

UniTED STATES V. BOSWELL,
565 F.2p 1338 (5m Cir.), CERT. DENIED,
439U.S. 819 (1978)

It was harmless error to permit magistrate judge to preside over closing argument when the
trial judge was ill.

Acceptance of Verdict

| 6t CIRCUIT: 'T

UnrTED STATES V. Day,
789 F.2p 1217 (6m Cr. 1986)

Magistrate judge is permitted to accept verdict where the district judge was occupied with
other court business.
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13.

8t CIRCUIT: 'T

UNITED STATES V. JOHNSON,

962 F.2p 1308 (811 CIR.), CERT. DENIED SUB NOM.,
THoMas v. UNITED STATES,

506 U.S. 928 (1992)

Magistrate judge could accept jury’s verdict in felony case when the trial judge was unavail-
able.

| 9t CIRCUIT: T

UNITED STATES V. FOSTER,
57 F.3p 727 (91 Cir. 1995), REV'D EN BANC ON OTHER GROUNDS,
133 F.3p 704 (9m Cr. 1998)

Acceptance of a jury verdict is a “ministerial” duty that may be assigned to a magistrate judge
under § 636(b)(3).

Presiding Over Jury Deliberation

| 3rp CIRCUIT: ‘T

Gov. orF VirciN ISLANDS v. Paniacia,
922 F.2p 178 (3ro Cr. 1990)

The reading of an Allen charge to the jury and the declaration of a mistrial by the magistrate
judge are improper exercises of Article III power, but the motion for mistrial judicially es-
topped defendant from asserting the error.

| 8Tt CIRCUIT: "I’

Harris v. Forkx Constr. Co.,
138 F.3p 365 (8m Cmr. 1998)

Magistrate judge did not have authority under § 636(b)(3) to supervise jury deliberations in
a civil case and to dismiss a juror without the parties’ explicit consent. District judge could
not delegate duties under § 636(b)(3) that require a final and independent determination of
fact or law by the magistrate judge.

UNITED STATES V. DEMARRIAS,
876 F.2p 674 (8m Cr. 1989)

Magistrate judge is permitted to preside over felony jury deliberations when the trial judge
left town after instructing the jury. District judge maintained overall control over the trial by
telephone.
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14.

9t CIRCUIT: 'T

Unrtep STATES V. CARR,
18 F.3p 738 (9m CIr.), CERT. DENIED,
513 U.S. 821 (19%94)

Magistrate judge is authorized to preside over a read-back of witness testimony by the court

reporter to the deliberating jury when the district judge was unavailable.

UNITED STATES V. SAUNDERS,
641 F.2p 659 (9m CIr.), CERT. DENIED,
452 U.S. 918 (1981)

Magistrate judge is permitted to preside over felony jury deliberations where the trial judge
was gone for the weekend.

Instructing Jury

| 5tu Circurt: 'T

UniTep StaTES v. DE LA TORRE,
605 F.2p 154 (5m Crr. 1979)

Defendant is entitled to have an Article III judge rule on objections and requests to reread
instructions from the jury absent waiver by counsel. It was not harmless error for the magis-
trate judge to preside.

| 6TH CIRCUIT: 'T

ArrEN v. UNITED STATES,
921 F.2p 78 (6m Cr. 1990), CERT. DENIED,
501 U.S. 1253 (1991)

Magistrate judge performed mere ministerial function by charging jury with instructions
provided by the district judge. The question of waiver was immaterial because the magistrate
judge did not exceed delegated authority.

UNITED STATES V. SAWYERS,
902 F.2p 1217 (614 Cr. 1990), CERT. DENIED,
501 U.S. 1253 (1991)

Magistrate judge may be delegated duties of reading standard A/len charge to jury and of
accepting verdict in a felony trial without offending the Supreme Court’s reasoning in Gomez
v. United States, 490 U.S. 858 (1989).
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8t CIRCUIT: 'T

Kocievea v. G.D. Searie & Co.,
707 F. Swep. 1517 (D. Mmw. 1989)

Magistrate judge did not coerce the jury or issue an impermissible Allen charge by instructing
the jury to fill in the remaining blanks on the verdict form.

| 9t CIRCUIT: 'T

UNITED STATES V. SAUNDERS,
641 F.2p 659 (9m CIr.), CERT. DENIED,
452 U.S. 918 (1981)

Magistrate judge is permitted to instruct jury to continue deliberations after dinner on a
Friday night. There was no evidence that the jury was coerced into reaching verdict.

15. Dismissing Jury

| 8t CIRCUIT: 'T

Koctevea v. G.D. Searie & Co.,
707 F. Swep. 1517 (D. Mmw. 1989)

Magistrate judge had authority to dismiss jury as an ancillary duty to his authority to accept
the jury’s verdict.

C. Post-JupeMENT DUTIES

Section 636(b)(3) is often used by courts as authority to refer post-trial and post-judgement
duties to magistrate judges. While other sections of the Federal Magistrates Act make no specific
reference to post-trial duties, some courts also utilize §§ 636(b)(1)(A) and (B) as the basis for
referring post-judgment matters to magistrate judges. See § 3, supra.

1. Post-Judgment Dispute Among Creditors

| 9t CIRCUIT: "I'

CorumBIiAa Recorp Propuctions v. Hor Wax REecorps, INc.,
966 F.2p 515 (9m Cr. 1992)

Magistrate judge did not have authority under § 636(b)(3) to make post-judgment order
assigning priorities among creditors.

| 10tu CIRCUIT: 'T

Cororapo Brpe. & Cownst. Trabe Councir v. B. B. Anpersen Const. Co., Inc.,
879 F.2p 809 (10m Cr. 1989)

Magistrate judge is not authorized by the Federal Magistrates Act to preside over post-judg-
ment dispute between creditors under the reasoning in Gomez v. United States, 490 U.S. 858
(1989).
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2. Garnishment

| 8t CIRCUIT: T

Loewen-AMERICA, Inc. v. Apvance Distriuring Co., Inc.,
705 F.2p 311 (8w Cr. 1983)

Parties did not challenge the magistrate judge’s authority to preside over execution and gar-
nishment proceedings. (No discussion of magistrate judge authority.)

3. Proceedings in Aid of Execution of Judgment

| 1st CIrcurT: 'T

Artna Casvarty & Surery Co. v. Robpco AUTOBODY,
965 F. Swp. 104 (D. Mass. 1996)

District judge adopted magistrate judge’s report and recommendations where judgment credi-
tor invoked state supplementary process statute to determine judgment debtors’ non-exempt
interest in property and their ability to pay the judgment, and proceedings were referred to
magistrate judge under § 636(b)(3).

| 3rp CIRCUIT: 'T

Hearst/ABC-Viacom ENTERTAINMENT SERVICES v. Goopway Mxre., INcC.,
815 F. Swp. 145 (E.D. Ba. 1993)

Magistrate judge could preside in proceeding under Pennsylvania civil procedure rules to
obtain relief in aid of execution of a judgment, provided the magistrate judge prepared a
report and recommendation for final disposition by the district judge. (No reference to pro-
vision of the Federal Magistrates Act under which reference was made.)

| 4Tty CIRCUIT: 'T

F1rsT Unton NaT. Bank oF VIRGINIA v. CRAUN,
853 F. Swp. 209 (W.D. Va. 1994)

Magistrate judge, acting under § 636(b)(3), entered a post-judgment charging order against
limited partnership interests held by defendant. (Opinion by magistrate judge.)

Crrcaco Pneuvmatic Toor, Co. v. STONESTREET,
107 F.R.D. 674 (S.D.W. Va. 1985)

Magistrate judge is authorized to preside over deposition in aid of execution of judgment.
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7t CIRCUIT: "I'

MICHAELSON V. SCHOR,
1996 WL 667803 (N.D. Irn. 1996)

Magistrate judge was referred all “post-judgment collection proceedings™ under § 636(b)(3)
in action to enforce judgment of the bankruptcy court, subject to de novo review. Although
plaintiffs did not object to the magistrate judge’s ruling within 10 days of service, their objec-
tions were not waived because they did not have notice from the magistrate judge of the
deadline for filing objections to the ruling.

. Default Judgment Proceedings

| 2Np CIRCUIT: ‘T

FerrARO v. KUzZNETZ,
131 F.R.D. 414 (S.D.N.Y. 1990)

The court referred a motion to set aside a default judgment to a magistrate judge, requiring
each side to make an evidentiary presentation and for the magistrate judge to decide whether
the defendants possessed a “substantial meritorious defense.” Magistrate judge was also asked
to determine the appropriate damages if movant failed to assert a meritorious defense to the
default judgment.

| 7t CIRCUIT: ”I'

Kme v. Iovrzatrovy Int’n, Inc.,
825 F.2p 1180 (7m Cr. 1987)

Dicta: Court found no statutory basis to block the referral of a post-judgment default pro-
ceeding to a magistrate judge.

. Motions to Vacate Judgment

| 5t CIRCUIT: "I'

McLrop, Arexanper, Powen & Arrrer,, P.C. v. QUARLES,
925 F.2p 853 (5m Cwr. 1991)

Magistrate judge can issue report and recommendation on motion to vacate judgment under
Fed. R. Civ. P. 60(b), subject to de novo review.

| 8t CIRCUIT: T

LEGEAR v. THALACKER,
46 F.3p 36 (8m Cr. 1995)

Motion to vacate judgment in pro se prisoner civil rights case under Fed. R. Civ. P. 60(b) may
be referred to a magistrate judge under § 636(b)(3) for preparation of a report and recom-
mendation. The magistrate judge’s decision is not a final order and may not be appealed to
the circuit court.
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10t CrrcurT: 'T

Nar. R.R. Passenger Corp. v. Kocy INpUsTRIES, INC.,
701 F.2p 108 (10m Cr. 1983)

Where magistrate judge sitting as a special master took a jury’s verdict, but recommended a
new trial after concluding that the jury reached a compromise verdict, the court reviews the
magistrate judge’s report and recommendation de novo under § 636(b)(3).

6. Expungement of Arrest Record

| 11t CrIrculT: "I'

UNITED STATES V. LOPEZ,
704 F. Swee. 1055 (S.D. Fia. 1988)

Absent specific statutory authority, magistrate judge had no authority to preside over
expungement proceedings.

7. Revocation of Probation and Supervised Release

In 1992, 18 U.S.C. § 3401 was amended to authorize magistrate judges to conduct proceed-
ings “to modify, revoke, or terminate supervised release of any person sentenced to a term of
supervised release by a magistrate judge.” 18 U.S.C. § 3401(h). In addition, anew § 3401(i) was
added, providing that a district judge may designate a magistrate judge to conduct hearings to
modify, revoke, or terminate supervised release, including evidentiary hearings, and to submit to
the district judge proposed findings of fact and recommendations for the modification, revoca-
tion, or termination of supervised release by the district judge. There is some question whether
§ 3401(i) authorizes magistrate judges to conduct proceedings to revoke terms of supervised re-
lease in felony cases. Before these amendments, some courts had used § 636(b)(3) as a statutory
basis for referring such proceedings to magistrate judges. See also § 2, supra.

| 4t CIRCUIT: 'T

UNITED STATES V. RAYNOR,
764 F. Swe. 1067 (D. Mpb. 1991)

Sentencing power of 18 U.S.C. § 3401(a) is broad enough to provide magistrate judges with
authority to revoke supervised release in cases where a defendant previously consented to
misdemeanor jurisdiction by a magistrate judge.

| 5t CIrculT: 'T

UniTED STATES v. COOPER,
135 F.3p 960 (5m Cr. 1998)

Defendant could not directly appeal magistrate judge’s report and recommendation that
defendant’s term of supervised release be revoked. Magistrate judge’s role was advisory rather
than adjudicatory under § 636(b).
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UNITED STATES V. RODRIGUEZ,
23 F.30 919 (5m Cr. 1994)

A district judge improperly sentenced a defendant in absentia when it adopted magistrate
judge’s report and recommendation under 18 U.S.C. § 3401(i) to revoke a term of supervised
release in a felony case without conducting an additional hearing. Despite the defendant’s
objections to the magistrate judge’s report and recommendation and his request for a hearing
before the district court, the district judge adopted the report without further proceedings,
thereby revoking supervised release and sentencing the defendant to an additional 24-months
imprisonment.

UNITED STATES V. WILLIAMS,
919 F.2p 266 (5m Cwr. 1990)

Section 636(b)(3) does not permit the referral of proceedings to revoke terms of supervised
release to magistrate judges.

| 6t CIRCUIT: 'T

UNITED STATES V. WATERS,
158 F.3p 933 (6 Cr. 1998)

Magistrate judge may conduct a proceeding to revoke a defendant’s term of supervised release
in a felony case under 18 U.S.C. § 3401(i) and 28 U.S.C. § 636(b)(3), subject to de novo
review by a district judge.

Banks v. UNITED STATES,
614 F.2p 95 (6m Cr. 1980)

Section 636(b)(3) does not authorize probation revocation proceedings to be referred to mag-
istrate judges.

| 7tH CIRCUIT: 'T

Unrtep StaTeEs v. CURRY,
767 F.2p 328 (7m Cmr. 1985)

Section 636(b)(3) does not authorize probation revocation proceedings to be referred to mag-
istrate judges.

| 9t CIRCUIT: "I'

UnrTep STATES v. COLACURCIO,
84 F.3p 326 (9m Crr. 1996)

Section 636(b)(3) does not authorize a magistrate judge to conduct proceeding to revoke
probation term on a report and recommendation basis in a felony case where the defendant
did not consent. Section 636(b)(3) may not be interpreted in a way that “swallows up” other
provisions of the statute.
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8.

10.

Habeas Corpus Petitions

| 5t CIRCUIT: T

Garcia v. Borpin,
691 F.2p 1172 (5m Cr. 1982)

The “catch-all” language of § 636(b)(3), as well as § 636(b)(1)(B), authorizes a magistrate
judge to issue a report and recommendation on a petition for a writ to set aside a deportation
order under 28 U.S.C. § 2243.

WasHINGTON V. ESTELLE,
648 F.2p 276 (5m CIrR.), CERT. DENIED,
454 U.S. 899 (1981)

Power to appoint counsel in a habeas corpus proceeding is an administrative function that
may be delegated to a magistrate judge as an additional duty under § 636(b)(3).

Appointment of Receiver

| 6t CIRCUIT: "I'

Bacue Harsey StuarT SHIELDS, Inc. v. Krwrop,
589 F. Swe. 390 (E.D. Miai. 1984)

Magistrate judge is authorized to conduct post-judgment collection proceedings under
§ 636(b)(3). Post-judgment proceedings are distinguishable from prohibited case-dispositive
relief.

Post-Verdict Petition for Attorney’s Fees and Award of Expenses

| 2Np CIRCUIT: 'T

LoSacco v. CrTy oF MIDDLETOWN,
71 F.3p 88 (2p Cir. 1995)

Magistrate judge’s order denying review of clerk’s order taxing costs did not become final
until district court reviewed it.

| 5t CIrculT: 'T

MERRITT v. INTERNATIONAL BROTHERHOOD OF BOILERMAKERS,
649 F.2p 1013 (5m Cr. 1981)

Magistrate judge is authorized to preside in post-judgment proceeding to determine award of
expenses for improper discovery motion under Fed. R. Civ. P. 37(a)(4).
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11.

12.

13.

7t CIRCUIT: ‘T

TarBorT v. EmpPrRESS River CASINO,
1997 WL 458437 (N.D. Irn. 1997)

Post-judgment petition for attorneys’ fees and costs was referred to magistrate judge as an
additional duty under § 636(b)(3), subject to de novo review.

Post-Judgment Discovery Dispute

| 28D CIRCUIT: T

Denny v. Forp Motor Co.,
146 F.R.D. 52 (N.D.N.Y. 1993)

District judge who was the subject of a post-judgment motion to compel discovery properly
referred motion to magistrate judge under § 636(b)(3). Magistrate judge ordered further dis-
covery to determine the factual information possessed by the trial judge. Chief judge upheld
the magistrate judge’s order and ordered parties to direct interrogatories to the district judge.

Post-Verdict Motion to Unseal Court Records

| 11t CrIrculT: 'T

UniTED STATES V. EILLIS,
90 F.3p0 447 (11m Cr. 1996), CERT. DENIFED,
519U.S8. 1118 (1997)

Magistrate judge’s order unsealing transcript of in camera proceeding concerning defendant’s
application to proceed in forma pauperis in his appeal of his criminal conviction was affirmed
by both the district court and the appellate court. (No discussion of magistrate judge author-
ity under the Federal Magistrates Act.)

Proceedings Under Federal Offenders With Mental Disease or Defect Statute,
18 U.S.C. § 4246

| 8Tt CIRCUIT: 'T

UniTED STATES V. Woops,
944 F. Swep. 778 (D. Mmw. 1996)

Magistrate judge had authority to order mental competency examination under 18 U.S.C.
§ 4246(f). (Opinion by magistrate judge.)
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D. Otuer DUTIES

Magistrate judges perform various other duties for the district courts. These duties are not
described in the Federal Magistrates Act, and statutes authorizing them do not specify the use of
magistrate judges. The authority to perform these duties has not been addressed in case law, but it
is assumed by the courts where magistrate judges perform the duties to be derived from the
general authority of the Federal Magistrates Act and of the district court itself. This list should not
be considered all-encompassing.

The Magistrate Judges Division recognizes that the following duties are referred to magistrate
judges in various districts around the country. Such references are often made under local rules.

Naturalization Proceedings
Jury Venire Duties (28 U.S.C. § 1865)
Summary Jury Trials
Service on Administrative Committees (Local Rules; Civil Justice Reform Act;
Speedy Trial Act)
Factual Issues under the Sentencing Guidelines
Overseeing Affirmative Action Plans
Administering Compliance with the Criminal Justice Act (18 U.S.C. § 3006A)
Ordering Jail and Prison Inspections under Authority of a District Judge
All Writs Act (28 U.S.C. § 1651)
Determination of Costs of Prosecution (21 U.S.C. § 844)
Appointment of Arbitrator or Umpire (9 U.S.C. §§ 5 and 6)
Entry of Orders in Mortgage Foreclosure Proceedings in Sale of Property Financed Through
Government Loans
1 Exemplification of Court Records for Use in the United States
1 Admission of Attorneys to the District Court Bar
1 Commitment Proceedings under Narcotics Addict Rehabilitation Act
(28 U.S.C. § 2901 et seq.; 42 U.S.C. § 3401 et seq.)
1 Collection of Civil Penalties under the Federal Boat Safety Act of 1971
(46 U.S.C. § 1484(d))
Examination of Judgment Debtors
Appointment of Custodians of Vessels or Property Seized in Admiralty Proceedings
Setting Amount of Security Under the Supplemental Rules of Admiralty Procedure
Limitation of Liability Proceedings in Admiralty

1
1
1
1
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§ 7. CIVIL CONSENT AUTHORITY
UNDER 28 U.S.C. § 636(c)

A In GENERAL

Section 636(c)(1) of Title 28, United States Code, governs the consensual civil trial authority
of magistrate judges:

Upon the consent of the parties, a full-time United States magistrate [judge]...may con-
duct any and all proceedings in a jury or nonjury civil matter and order the entry of
Jjudgment inthe case, when specially designated to exercise such jurisdiction by the dis-
trict court or courts he serves.

A magistrate judge may preside over all aspects of any civil case with the parties’ consent and
the district court’s approval. In this capacity, a magistrate judge exercises case-dispositive author-
ity and may order the entry of a final judgment.

To exercise civil consent authority, a magistrate judge must be “specially designated” by the
district court under § 636(c)(1). Congress provided that the designation must be general in na-
ture and cannot be limited to certain specific categories of civil cases. H.R. Rep. No. 287, 96th
Cong., 1st Sess. 11 (1979). The civil consent authority of a magistrate judge so designated is thus
limited only by the general civil jurisdiction of the district court itself. All district courts have now
designated their full-time magistrate judges to exercise civil consent authority.

1. Authority of Magistrate Judge

Section 636(c)(1) places no limits on a magistrate judge’s authority in a civil case once the
parties consent to trial before a magistrate judge. Courts have been similarly unwilling to limit
magistrate judge authority.

| 2Np CIRCUIT: "I'

V.W. v. Fawris,
131 F.R.D. 654 (D. Caw. 1990)

Consent to trial before magistrate judge includes authority to dispose of motions for sum-
mary judgment under Fed. R. Civ. P. 56. (Opinion by magistrate judge.)

| 4t CIRCUIT: 'T

Proctor v. StaTE Gov’T oF NorTH CAROLINA,
830 F.2p 514 (4m Cr. 1987)

In enacting § 636(e), Congress intended to create a distinct procedure for contempt matters
apart from procedures under either § 636(b) or (c). Authority to try a civil case under
§ 636(c) does not include contempt authority. The district court should follow the
certification procedure under § 636(e) to decide a motion to hold a party in contempt for
violation of consent decree issued by magistrate judge exercising civil consent authority under
§ 636(c).
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5t Circuit: ‘T

JENNINGS V. McCorMICK,
154 F.3p 542 (5m Cr. 1998)

Magistrate judge erred in disregarding pro se prisoner’s timely request for a jury trial and
conducting a bench trial under § 636(c) instead, and the error was not harmless because
plaintiff’s claim of use of excessive force would have withstood a motion for directed verdict.

McDonarp v. STEWARD,

132 F.30 225 (5m Cr. 1998)

Consent to disposition by magistrate judge under § 636(c) is not tantamount to waiver of
right to trial by jury.

Dorsey v. Scorr WeTZEL SERVICES, INC.,

84 F.3p 170 (5m Cr. 1996)

Magistrate judge presiding under § 636(c) may dismiss case pursuant to Fed. R. Civ. P. 41 for
party’s failure to prosecute.

Morrow v. HARWELL,

640 F. Suep. 225 (W.D. Thx. 1986)

Consent to trial before magistrate judge includes the authority to reassess earlier findings and
enter a second judgment after remand from the court of appeals.

| 6TH CIRCUIT: "I'

UntTED STATES v. REAL PrROPERTY KNnown & NuMBERED AS 415 EAST MITCHELL AVE.,
Cincinmarr, OdHIO,
149 F.3p 472 (6m Cr. 1998)

Magistrate judge had authority under § 636(c) to adjudicate civil forfeiture action under 21
U.S.C. § 881(a)(7) with the consent of the parties.
Mramr Varrey CarRpPENTERS Dist. CouncilL Pension FUND V. SCHECKELHOFF,

123 F.R.D. 263 (S.D. Omo 1988)

Consent to trial before a magistrate judge includes consent to post-trial contempt proceed-
ings to enforce the judgment.

| 7tH CIRCUIT: 'T

PeTrILLI V. DRECHSEL,
94 F.3p 325 (7m Cr. 1996)

Delay of 37 months before magistrate judge rendered decision in civil consent case did not
constitute prejudice to losing party that would justify reversal of magistrate judge’s decision.
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DDI Seavmress Cyrinoer InNT’1n, Inc. v. GEeENERAL FIre EXTINGUISHER CORP. ,
14 F.3p0 1163 (7m Cr. 1994)

Although a magistrate judge may not serve as an arbitrator under the Federal Magistrates Act,
parties were bound by the informal “arbitration” procedure to which they stipulated for
resolving their dispute after consenting to disposition by a magistrate judge under § 636(c).

Jornson-Bey v. Lane,
863 F.2p 1308 (7m Cr. 1988)

Reference to “judge” in a circuit remand rule must be assumed to include magistrate judges
exercising civil consent authority. Court will not rule on whether the original consent re-
mains binding upon remand, or whether the district court could vacate the reference to a
magistrate judge at that time.

Buces v. Ercin, Jorier & EasTERN Rarrroap Co.,
852 F.2p 318 (7m Cmr. 1988)

Court of appeals upheld magistrate judge’s decision to amend the judgment under Fed. R.
Civ. P. 60(b)(4) without addressing magistrate judge’s authority to do so. Matter remanded
only for consideration of damages issue.

Vokras, Inc. v. Chavirarn Sova Co., Inc.,
689 F.2p 103 (7m Cmr. 1982)

Consent authority includes authority to deny a motion to stay proceeding during pendent
state court action.

| 8t CIRCUIT: 'T

FostER v. LOCKHART,
9 F.3p 722 (8m Cr. 1993)

Magistrate judge presiding in habeas corpus proceeding with litigants’ consent under § 636(c)
had authority to issue order releasing prisoner on bail from a state prison after issuing a writ of
habeas corpus.

ORSINT v. WALLACE,
913 F.2p 474 (8m Cr. 1990), cErr. DENIED,
498 U.S. 1128 (1991)

Congressional intent in enacting § 636(c), combined with Supreme Court’s amendment of
Rule 10, Rules Governing Section 2254 Cases in the United States District Courts, autho-
rizes magistrate judges to enter judgments in habeas corpus matters.

o143



| 9t CIRCUIT: 'T

PErRRIN v. FIRST INTERSTATE,
34 F.3p 1073 (9m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge presiding under § 636(c) had authority to dismiss case under Fed. R. Civ. P.
41 where the pro se plaintiff refused to attend pretrial conferences.

| 10tu CircuiT: 'T

McCoy v. Laraur,
813 F. Swep. 1508 (D. Kan. 1993)

Magistrate judge had authority and duty to determine proper jurisdiction sua sponte. The
special designation authority of the magistrate judge in a consent case ends with entry of final
judgment. Accordingly, a magistrate judge had no authority to enter post-judgment garnish-
ment order in aid of execution of the judgment previously entered by the magistrate judge.

| D.C. Cirourr: 'T

Averican SectrIiTy Bank, N.A. v. Joun Y. Harrison Rearry Co., Inc.,
670 F.2p 317 (D.C. Cr. 1982)

Magistrate judge acting under § 636(c) may rule on motions for post-trial discovery and
COsts.

| FEDERAL CIRCUIT: 'T

D.L. Aup Co. v. ChHrovA GrarpHics Corp.,
753 F.2p 1029 (Fmp. CIR.), CERT. DENIED,
474 U.S. 825 (1985)

Argument that a magistrate judge’s consent authority extends only to trial, and not to a
pretrial summary judgment determination, is frivolous.

a. MAGISTRATE JUDGE AUTHORITY TO OVERRULE
FEArLIER RULINGS By A DistricT JUDGE

| 28D CIRCUIT: 'T

STEINBORN V. Damwa Sec. AmErICA, INC.,
1995 WL 761286 (S.D.N.Y. 1995)

Magistrate judge was not barred from entering summary judgment in favor of defendant
even when the district judge originally assigned to the case had denied an earlier summary
judgment motion, where earlier ruling did not address directly defenses raised by the defen-
dant. (Opinion by magistrate judge.)

o144



5ta CIrcuIT: 'T

CooPER V. BROOKSHIRE,
70 F.3p 377 (5m Cr. 1995)

Upon assuming jurisdiction in civil consent case under § 636(c), magistrate judge is not
bound by district judge’s earlier opinions in the case.

| 61H CIRCUIT: 'T

Tavior v. Narronar, Group oF Companies, INC.,
765 F. Swep. 411 (N.D. Owro 1990)

Magistrate judge acting under § 636(c) did not have authority to reconsider and set aside or
alter earlier decisions of the previously presiding district judge. (Opinion by magistrate judge.)

| 7t CIRCUIT: 'T

Besr v. Seern O Co.,
107 F.3p 544 (7m Cr. 1997)

Magistrate judge erred in reopening defendant’s motion for summary judgment where dis-
trict judge had earlier denied the motion on the ground that there were disputed issues of
fact.

Jones v. Cormmn Co., Inc.,
39 F.3p0 749 (7m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Magistrate judge presiding under § 636(c) had the authority to grant a defendant’s motion
for leave to file a motion for summary judgment, even though a district judge had earlier
denied such motion as untimely.

| 9t CIRCUIT: 'T

SHOUSE v. LJUNGGREN,
792 F.2p 902 (9m Cr. 1986)

Magistrate judge exercising § 636(c) authority was not bound to follow the district judge’s
previous denial of a motion for summary judgment in the same case. Magistrate judge’s deci-
sion did not violate the doctrine of the law of the case.

b. PARTIAL CONSENT TO MAGISTRATE JUDGE AUTHORITY

| 28D CIRCUIT: 'T

D1Cora v. Swissre Horpine (NortH AMerica), Inc.,
996 F.2p 30 (2o Cr. 1993)

Parties consented to have a magistrate judge render the final decision on a motion for sum-
mary judgment. (No discussion of magistrate judge authority.)
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Grrgerr v. St. Jow’s Untv. ,
1998 WL, 199771 (E.D.N.Y. 1998)

Parties consented under § 636(c) to have a magistrate judge determine the defendant’s mo-
tion for summary judgment.

| 7t CIRCUIT: ”I'

Hains v. WASHINGTON,
131 F.3p 1248 (7m Cr. 1997)

Court upholds trial court’s local rule encouraging parties to consent to magistrate judge de-
ciding case-dispositive motions in civil cases.

R1ceiNs v. WALTER,
53 F.3p 333 (7m Cw. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Court refers to use of magistrate judge under 28 U.S.C. § 636(c) to handle a case-dispositive
motion in a civil case.

2. Bankruptcy Matters

While one circuit has held that “core” bankruptcy matters may be referred to magistrate
judges with the consent of the parties, other circuits have held that courts may not refer bank-
ruptcy appeals to magistrate judges for final decisions under § 636(c). This disagreement also
extends to the propriety of referring bankruptcy appeals to magistrate judges for reports and
recommendations under § 636(b)(3) subject to de novo review. See also § 6(a)(5), supra.

| 5t CIRCUIT: 'T

In re Tovora or JEFFERSON, INC.,
14 F.3p 1088 (5m Cr. 1994)

Magistrate judge presided over bench trial in a “core” bankruptcy proceeding with the con-
sent of the parties after the reference was withdrawn from the bankruptcy court.

In rE NIx,
864 F.2p 1209 (5m Cr. 1989)

Consensual reference of a Chapter 7 “core” bankruptcy matter to a magistrate judge is per-
missible, but such references should only be made where compelling need is shown.

MmErex Erporr, Inc. v. Sma, Inc.,

838 F.2p 781 (5m CIrR.), CERT DENIED SUB NOM. ,
Baker, SwmrtH & Mrirns v. Minerex Erporr, INC.,
488 U.S. 817 (1988)

Intricate scheme provided by 28 U.S.C. § 158 for bankruptcy appeals does not provide for
review by a magistrate judge under § 636(c).
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7t CIRCUIT: ‘T

In re Ercona Homes COrpP.,
810 F.2p 136 (7m Cmr. 1987)

Bankruptcy Act clearly establishes two routes of appeal; Congress did not provide for magis-
trate judge review of bankruptcy court decisions.

| 10tu CircuiT: T

Vircinia Beacy FEp. Sav. & Loan Ass’N v. Woop,
901 F.2p 849 (10m Cr. 1990)

A magistrate judge is not permitted to enter a final decision in a bankruptcy appeal. A magis-
trate judge may conduct an advisory hearing, provided a district judge issues the final order.

3. Part-Time Magistrate Judges

Section 636(c)(1) places limits on the use of part-time magistrate judges to try civil cases
under the Federal Magistrates Act:

Upon the consent of the parties, pursuant to their specific writtenrequest, any ... part-time
magistrate may exercise such jurisdiction, if such magistrate meets the bar membership
requirements set forth in section 631(b)(1) and the chiefjudge of the district court certi-
fies that a full-time magistrate is not reasonably available in accordance with guidelines
established by the judicial council of the circuit.

| 5tH CIRCUIT: 'T

MvierT v. JEANE,
879 F.2p 1272 (5m Cr. 1989)

A party’s failure to object to referral of the case to a part-time magistrate judge after the parties
consented to trial before a full-time magistrate judge constitutes a waiver of any procedural
defect.

| 10tu CIrcuIiT: 'T

Juraro v. Krem Toors, Inc.,
755 F. Suep. 368 (D. Kav. 1991)

Section 636(c)(1) does not require a specific form or time of consent or even that consent be
in writing, except where a part-time magistrate judge is involved.

| 11tH CIrCUIT: T

SINCIAIR V. WAINWRIGHT,
814 F.2p 1516 (11m Cw. 1987)

A part-time magistrate judge is not authorized to conduct a consensual civil trial if a full-time
magistrate judge is available.
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4. Constitutionality of Consent Authority

The constitutionality of magistrate judges’ consensual civil trial authority under § 636(c) has
been addressed by twelve of the thirteen courts of appeals. All twelve have held that this provision
of the Federal Magistrates Act does not violate the Constitution. To date, the Supreme Court has
not considered the issue. For an in-depth discussion of the constitutionality of consensual civil
trial authority of magistrate judges, see A Constitutional Analysis of Magistrate Judge Authority, 150
F.R.D. 247 (1993), which is also available as a pamphlet from the Administrative Office.

| 1sr CIrcuIT: 'T

GoLpsTeIN v. KELLEHER,
728 F.2p 32 (1sr CIrR.), CERT. DENIED,
469 U.S. 852 (1984)

2Np CIRCUIT: ”I'

Corrins v. Foreman,
729 F.2p 108 (2p CIr.), CERT. DENIED,
469 U.S. 870 (1984)

3rp CIRCUIT: T

WHARTON - THOMAS v. UNITED STATES,
721 F.2p 922 (3ro Cr. 1983)

4ta CIRCUIT: 'T

Garrora v. ComvonweaLTH oF Va. Depr. oF GEN. SERV.,
753 F.2p 1281 (4m Cr. 1985)

5t Circuit: 'T

PurvEar v. Ebe’s Lip.,
731 F.2p 1153 (5m Cr. 1984)

6t CIRCUIT: 'T

NORRIS V. SCHOTTEN,
146 F.3p 314 (6ém CIr.), CERT. DENIED,
119 S.Cr. 348 1998 (STATE HABEAS CORPUS PETITION)

Berr, & BeckwiTH v. INTERNAL REVENUE SERV.,
766 F.2p 910 (6 Cr. 1985)

K.M.C. (., Inc. v. Irvmwe TrusT Co.,
757 F.2p 752 (6ém Cr. 1985)
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7t CIRCUIT: 'T

GEras v. LarayerTE Dispray Fixtures, Inc.,
742 F.2p 1037 (7m Crr. 1984)

8TtH CIRCUIT: T

ORSINT V. WALIACE,
913 F.2p 474 (8m Cr. 1990), CERT. DENIFED,
498 U.S. 1128 (1991)

Lenvany Bros. Kuven Loes, Inc. v. Crark Oin & Rerinine COrp. ,
739 F.2p 1313 (8w Cr. 1984), cErr. DENIED,
469 U.S. 1158 (1985) (HABEAS CORPUS PETITIONS)

91u CIRCUIT: 'T

Pacevaker Draenostic CrLinic oF AveErica, Inc. v. INstroMmeDIX, INC.,
725 F.2p 537 (9 Cr.) (EN BANC), CERT. LDENIED,
469 U.S. 824 (1984) (“Pacmmrer II”)

The referral of a civil case for disposition by a magistrate judge with the consent of the parties
under § 636(c) does not violate Article III of the Constitution. The court en banc reversed
original panel’s decision in Pacemaker I that § 636(c) violates Article III.

Pacevaker Dracnostic CrLinic oF AMErRIcA, Inc. v. INstroMEDIX, INC.,
712 F.2p 1305 (9m Cz. 1983) (“Pacmaker I”)

Original panel ruling that § 636(c) violated Article III.

| 11ta CIrcuiT: 'T

SINCIAIR V. WAINWRIGHT,
814 F.2p 1516 (11t Cir. 1987) (HABEAS CORPUS PETITIONS)

CaMPBELL V. WAINWRIGHT,
726 F.2p 702 (11m Cr. 1984)

D.C. Cirourr: 'T

F1EIDS v. WasHINGTON METRO. AREA TRANSIT AUTH. ,
743 F.2p 890 (D.C. Cr. 1984)

149~



Feperan, CIrculT: 'T

D.L. Auwp Co. v. Crorova Graryics Corp. ,
753 F.2p 1029 (F. CirR. 1985), c&rr. DENIED,
474 U.S. 825 (1986)

Appeal challenging constitutionality of § 636(c) was “abusive of the judicial process” and
grounds for an award of attorneys’ fees against the party raising the issue.

B. SurricieENcy oF CONSENT

Sections 636(c)(1) and (2) do not specify what constitutes “consent of the parties” to magis-
trate judge authority to try civil cases. Rule 73(b) of the Federal Rules of Civil Procedure, how-
ever, requires civil litigants to “execute and file a joint form of consent” if the parties agree to have
a magistrate judge try their case. Courts have explored what constitutes adequate consent to
magistrate judge civil trial authority under § 636(c) in many decisions.

1. Form of Consent and Waiver of Right to Article I1I Judge

| 28D CIRCUIT: 'T

Rosman v. SHAPIRO,
653 F. Swp. 1441 (S.D.N.Y. 1987)

Parties’ stipulation to refer motion to disqualify counsel to magistrate judge does not consti-
tute explicit waiver of Article Il adjudication. Court will review the motion de novo under
§ 636(b).

| 5t CIrculT: 'T

McGINNIS V. SHALAIA,
2 F.3p 548 (5m Cr. 1993), CERT. DENIED,
510U.5. 1191 (1994)

The fact that the government’s motion to dismiss case was handled without objection by a
magistrate judge rather than a district judge did not constitute consent to have the magistrate
judge dispose of the case under 28 U.S.C. § 636(c). Court will not infer consent from a
parties’ actions.

Menpes Jovior Int’n Co. v. M/V Soxar Maru,
978 F.2p 920 (5m Cr. 1992)

When a civil case is assigned to a particular magistrate judge who is subsequently appointed
to another judgeship, the parties must consent again before a second magistrate judge may
render a final decision in the case.
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E.E.O.C. v. Wesr Ia. Hearm Srrv., Inc.,
959 F.2p 1277 (5m Cr. 1992)

Where two cases are consolidated for a single trial before a magistrate judge, judgment against
a third party who did not consent to the magistrate judge’s authority was invalid. Consent to
consolidation does not mean all parties have consented to trial before a magistrate judge.

ArcuteE v. CHRISTIAN,
808 F.2p 1132 (51 Cr. 1987) (mv Bac)

Before trial, magistrate judge shall inquire on the record whether each party filed consent and
shall receive an affirmative answer.

Parks v. COLLINS,
761 F.2p 1101 (5m Cwr. 1985)

Magistrate judge had no authority to decide a motion to set aside default judgment. Parties’
assumption that their consent in the original case extended to post-trial matters was insuffi-
cient without another order of reference from the district judge.

Parks v. COLLINS,
736 F.2p 313 (5m Cr. 1984)

The requirement of written consent is not jurisdictional. Local court rules are procedural and
enacted under § 636(c) to protect the voluntariness of the parties’ consent, not to restrict the
court’s jurisdiction.

| 6t CIRCUIT: 'T

AMBROSE V. WELCH,
729 F.2p 1084 (6m Crr. 1984)

Court of appeals could not review a magistrate judge’s final decision in a prisoner case because
there was no clear and unambiguous statement in the record that the parties consented to the
magistrate judge’s authority under § 636(c). The court declined to infer consent from the
parties’ conduct during the proceeding before the magistrate judge.

| 7t CIRCUIT: 'T

AvERTCAN Suzukr Motor Corp. v. Brnr Kumver, INc.,
65 F.3p 1381 (7m Cr. 1995)

Consent made orally on the record after court asked all parties to clarify whether they had
consented to trial before the magistrate judge was sufficient under § 636(c).

Marx I, Inc. v. GRUBER,

38 F.3p 369 (7m Cr. 1994)

Attorney’s vague oral statement before the court that he thought his client had consented to
disposition by the magistrate judge was insufficient to establish that party’s consent was vol-
untary and unequivocal.
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SILBERSTEIN V. SILBERSTEIN,
859 F.2p 40 (7m Cmr. 1988)

Court will not infer consent from conduct. It is essential that the clerk of court notify parties
and that a copy of the notice and signed consent form appear on the record before the district
judge refers the case to the magistrate judge.

Loverace v. Darrn,
820 F.2p 223 (7m Cr. 1987)

The clear, unambiguous and explicit consent provisions of § 636(c)(1) and (2) do not require
that consent be in writing. An answer of “OK” to magistrate judge’s explanation of consent
procedure, however, was too ambiguous to constitute clear consent.

| 9t CIRCUIT: ”I'

Warp v. UniTep States Depr. or InT.,
26 F.3p 136 (9m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Consent to magistrate judge’s exercise of jurisdiction over petition for a temporary restraining
order must be clear and unambiguous. Two vague references to consent in the record were
inadequate to impute parties’ consent, particularly where parties did not file written consent
form after being instructed to do so by the magistrate judge.

IN RE San VicentE Meprcar ParTners, Lip.,
865 F.2p 1128 (9w Cr. 1989)

The parties’ stipulation that the case would be decided by a district judge “or by anyone™ the
judge appoints does not meet explicit consent requirements of § 636(c)(1).

| 10ta CIrculT: 'T

McCoy v. Laraur,
813 F. Swp. 1508 (D. Kan. 1993)

Consent to trial by magistrate judge may not be inferred from the parties’ conduct.

| 11ty CIrculT: "I'

Fowrer v. JONES,
899 F.2p 1088 (11m Cw. 1990)

The consent requirement for a magistrate judge to preside at trial under § 636(c) was not
circumvented when the magistrate judge served as Article Il judge’s “mouthpiece” at trial,
particularly where the district judge was present throughout the trial.

Harr, v. SHareg,
812 F.2p 644 (11m Cr. 1987)

The parties’ consent to trial before a magistrate judge must be “clear and unambiguous™ and
cannot be inferred from the parties’ conduct.
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2. Authority of Counsel to Consent On Behalf of Parties

| 2Np CIRCUIT: 'T

Woo v. Crty oF NEw YORK,
1997 WL 277368 (S.D.N.Y. 1997)

Party was bound by attorney’s consent to proceedings before a magistrate judge under
§ 636(c). (Opinion by magistrate judge.)

| 3rp CIRCUIT: 'T

Frank v. CounTy oF HuUDSON,
962 F. Swp. 41 (D.N.J. 1997)

General rule that attorney has authority as agent to bind client on actions taken within the scope
of the attorney’s authority applies to an attorney’s consent to proceed before a magistrate judge.

| 7t CIRCUIT: 'T

Marx I, Inc. v. GRUBER,
38 F.3p 369 (7m Cr. 1994)

Vague oral statement by counsel that client had consented to trial before a magistrate judge
did not satisfy the standard that a party’s consent be explicit and unambiguous. Magistrate
judge thus lacked authority to enter final judgment.

WrrrzamMs v. ROMERO,
7 F.30 239 (7m Cmr. 1993)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Attorney’s signature on consent form made without the client’s knowledge did not bind the
client to disposition of the case by the magistrate judge, because the attorney lacked authority
to consent on client’s behalf.

GERMANE V. HECKLER,
804 F.2p 366 (7m Cr. 1986)

Party would be bound by consent given by her attorney where party herself was an attorney
and received correspondence from her counsel stating that the case would be disposed of by a
magistrate judge.

| 10ty CIrculT: 'T

Parrxer v. BancokranoMa Morrcace Co. ,
113 F.3p 1246 (10m Cmrw. 1997)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where client did not deny that his attorney signed the consent form, remained silent when
the matter was raised at trial, and did not establish that his attorney lacked authority to
consent, party would be bound by magistrate judge’s disposition of the case.
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Jurapo v. Kiemn Teoors, Inc.,
755 F. Suep. 368 (D. Kav. 1991)

An attorney may consent on behalf of the client to trial before a magistrate judge under
§ 636(c).

| 11ta CIrcUIT: ”I'

BarneTT V. GENERAL ErEcTRIC CaPITAL CORP.,
147 F.3p 1321 (11m Cr. 1998)

Attorney’s oral statement that he would recommend to his client that she consent to disposition
by a magistrate judge and that he did not foresee problems in obtaining client’s consent did not
constitute clear and unambiguous consent to magistrate judge’s authority under § 636(c).

GENERAL, TRADING INc. v. Yare Materiars Hanorineg Corp. ,
119 F.3p 1485 (11m Cr. 1997)

Where attorneys signed a consent form and parties did not object to magistrate judge’s au-
thority to dispose of the case when the issue of consent was raised before them at a status
conference held with the magistrate judge, parties would be bound by magistrate judge’s
disposition of the case.

. Necessity of Consent by All Parties

| 2ND CIRCUIT: 'T

New Yorxk CHinese TV Programs, Inc. v. U.E. Enter., INC.,
996 F.2p 21 (2p Cr. 1993)

The intervenors’ consent must be obtained before a magistrate judge may enter final decision
that binds the intervening parties.

| 4TH CIRCUIT: 'T

Harsgy v. Sams,
37 F.3p 1493 (4m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Because not all parties consented to disposition by magistrate judge, case was remanded to
district judge. Absent consent from all parties, appellate court was without jurisdiction to
hear plaintiff’s appeal because magistrate judge acted beyond the scope of his jurisdiction.

| 5tu Circurt: 'T

NEaLs v. Norwoop,
59 F.3p 530 (5m Cr. 1995)

Where a prisoner plaintiff consented to disposition of the § 1983 case by a magistrate judge
under § 636(c), the defendant’s consent was not needed before the plaintiff’s complaint could
be dismissed if the defendant had not yet been served with the complaint.
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E.E.O.C. v. Wesr Ia. Hearm Srrv., Inc.,
959 F.2p 1277 (5m Cr. 1992)

Consent requirements of § 636(c) were not met when two cases were consolidated for one
trial before a magistrate judge, but a third party did not explicitly consent to trial before the
magistrate judge.

Murrer v. Crity oF KENNER,
894 F.2p 693 (5m Cmr. 1990)

Consent requirements are not met where the original parties consented in writing to trial
before the magistrate judge, but additional parties joined subsequently did not consent.

ArcHIE v. CHRISTIAN,
808 F.2p 1132 (5m Crr. 1987)

Trial before a magistrate judge where one party failed to consent constitutes a procedural
error. Failure to raise the issue on appeal, however, waives the error.

CaprrrA v. JACOBS,
790 F.2p 442 (5m Cr. 1986)

Magistrate judge had no authority to conduct the trial where additional defendants added by
amended complaint did not expressly consent to the magistrate judge’s authority. Consent
cannot be inferred by a party’s failure to object, and parties do not waive their right to Article
III adjudication by remaining silent.

| 7t CIRCUIT: 'T

Wrrrzams v. GeneraL Erec. Capritar Avro Lease, Inc.,
159 F.3p 266 (7m Cr. 1998)

Absent class members in a class action case where parties consented to disposition by a mag-
istrate judge are not “parties” before court in the sense of being able to direct the litigation.
The named representative is the “party” who acts on behalf of the entire class, and has inher-
ent authority to decide whether to proceed before a magistrate judge. The magistrate judge
acting under the consent given by the named class representative had jurisdiction to enjoin
the further prosecution of a similar class action brought in another court by unnamed class
members, even though the unnamed members did not consent to submission of their case to
amagistrate judge.

Broox, WEINER, SERED, KREGER, & WEINBERG V. COrREQ, INC.,
53 F.3p 851 (7m Cr. 1995)

Consent to disposition by magistrate judge by original parties in case is binding upon any
successor party. A successor takes over without any other change in the status of the case.
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Atrantic Mur. Ins. Co. v. NormwesT AIRLINES, INC.,
24 F.3p 958 (7m Cr. 1994)

Court upheld magistrate judge’s denial of proposed intervenor’s motion to reconsider judg-
ment after the case had been settled, even though intervenor did not consent to authority of
the magistrate judge. Even though court expressed doubts about a non-Article III judge mak-
ing a final decision against a litigant absent the litigant’s consent, it concluded that decision
was valid because proposed intervenor was not a party to the case and no valid case or contro-
versy remained.

JALTWAIA V. UNITED STATES,
945 F.2p 221 (7m Cr. 1991)

In areplevin action involving foreign parties, consent must be obtained from all parties be-
fore the magistrate judge may enter final judgment enforceable against all parties.

Guess v. CHENAULT,
108 F.R.D. 446 (N.D. Imp. 1985)

Where the original parties consented to trial before a magistrate judge, a party added subse-
quently is not precluded from asserting the right to trial before a district judge. The court
severed the subsequent party, however, and held the scheduled trial with the original parties
before the magistrate judge. (Opinion by magistrate judge.)

| 8tH CIrCUIT: 'T

J.C. Hawy v. TRr-Services, Inc.,
33 F.3p 931 (8w Cr. 1994)

Magistrate judge did not have authority to enter final default judgment where party had not
entered appearance in action when other parties had consented to trial before the magistrate
judge.

GrIovE v. STANKO,
882 F.2p 1316 (8w Cir. 1989), CERT. DENIED,
494 U.S. 1081 (1990)

In plaintiff’s garnishment action to enforce a default judgment, defendant, as judgment debtor,
was not considered a party to the garnishment proceeding, so his failure to appear and con-
sent did not deprive the magistrate judge of authority.

| 9t CIRCUIT: 'T

UNITED STATES v. REAL PROPERTY,
135 F.3p 1312 (9m Cr. 1998)

Magistrate judge had authority to enter a default judgment in a civil in rem forfeiture pro-
ceeding under § 636(c), even where the property’s owner did not consent to the magistrate
judge’s dispositional authority, because property owner did not perfect his claim to the prop-
erty when provided an opportunity to do so.
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Latrp v. CHISHOLM,
85 F.3p 637 (9m Cr. 1996)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

When additional parties were joined in prisoner litigation, magistrate judge did not have
jurisdiction over the entire action without the additional parties’ consent.

4. Time to File Consent

| 7t CIRCUIT: 'T

SMITH V. SHAWNEE LIBRARY SYSTEM,
60 F.3p 317 (7m Cr. 1995)

Parties’ consent to disposition by magistrate judge was valid, even when it was submitted
nine years after the magistrate judge had assumed responsibility for the case and after comple-
tion of oral argument on the appeal of the magistrate judge’s summary judgment order.

Kmve v. Iontzation INT’L,
825 F.2p 1180 (7m Cr. 1987)

Consent several weeks after the conclusion of the post-judgment proceeding was sufficient
under § 636(c).

Apavs v. HECKLER,
794 F.2p 303 (7m Cr. 1986)

A written consent form executed on the day scheduled for the hearing is clear, unambiguous
and explicit, and not intrinsically coercive. Although failure to consent would have resulted
in referral of the matter to the magistrate judge for a report and recommendation under
§ 636(b)(1)(B), assumption that parties would be prejudiced by magistrate judge’s knowl-
edge of their refusal to consent is unwarranted.

5. Authority to Substitute a Different Magistrate Judge Without the Parties’ Consent

If the consent form signed by the parties does not specify the magistrate judge who will
dispose of the case, another magistrate may be substituted without obtaining an additional con-
sent from the parties. Another magistrate judge may not be substituted, however, where the
consent form states that a specific magistrate judge will preside.

| 1st Circurr: 'T

MacNEIL v. AMERICOLD,
735 F. Swep. 32 (D. Mass. 1990)

Where consent form signed by the parties stated only that case would be referred to a magis-
trate judge, another magistrate judge could be substituted for the first one assigned to the
case. Referral of the case to another magistrate judge did not constitute “extraordinary cir-
cumstances” justifying that the referral be vacated.

_157°



6.

5t CIrcurT: T

O’Near Bros. Cavsr. Co. v. Cmrae, Inc.,
1994 WL 658468 (E.D. La. 1994)

When the first magistrate judge assigned to the case was killed, court could refer the case to
another magistrate judge where the consent form did not specify which magistrate judge
would dispose of the case.

| 9t CIRCUIT: 'T

STOKES V. JORDAN,
95 F.3p 1158 (9m Cr. 1996)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where the consent form stated that the case would be disposed of by “a full-time magistrate
judge,” case could be referred to another magistrate judge despite plaintiff’s objection.
“Opt Out” Consent Procedures

Several courts have experimented with “opt out” consent procedures for referring civil cases

to magistrate judges, whereby parties are deemed to have consented to disposition of a civil case
by the magistrate judge if they do not object to the assignment within a set period of time. The
cases that have considered these procedures, however, have disapproved of the practice.

| 41H CIrCUIT: 'T

Excer, Inous. , Inc. v. BEasterv Express, INc.,
72 F.3p 126 (4w Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

“Opt out” procedure used in the district court to obtain the parties’ consent to final disposi-
tion of the case by a magistrate judge under § 636(c) did not “protect the voluntariness of
[the litigants’] consent” and was therefore improper under the Federal Magistrates Act.

| 9tH CIRCUIT: 'T

Nasca v. PropLEsorT,
160 F.3p 578 (9m Cr. 1998)

“Consent by failure to object™ as provided for in the district court’s local rule is insufficient to
clothe the magistrate judge with § 636(c) powers. Consent may not be inferred from the
conduct of the parties, even where that conduct or lack of conduct may have been invited by
a general local rule of the district court.

ALDRICH V. Bowen,
130 F.3p 1364 (9m Cmr. 1997)

Final judgment issued by a magistrate judge in a civil case assigned to the magistrate judge
under an “opt out” consent procedure was a nullity. Magistrate judge had no jurisdiction to
hear the case without the written consent from the parties under § 636(c)(1) and Fed. R. Civ.
P. 73(b).
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Latrp v. CHISHOLM,
85 F.3p 637 (9m Cr. 1996)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

District local rule providing for an “opt out” consent procedure for civil cases referred to a
magistrate judge under § 636(c) could not be invoked to presume additional defendants’
consent in a multi-party case where the original parties explicitly consented to the magistrate
judge’s jurisdiction.

C. VacaTiNe REFERENCE TO MAGISTRATE JUDGE

Section 636(c)(4) provides that the district judge may subsequently vacate the reference to a
magistrate judge in two instances: (1) for good cause shown on the court’s motion; or (2) under
extraordinary circumstances shown by any party. Since neither “good cause” nor “extraordinary
circumstances” are defined in the Federal Magistrates Act, courts have had to interpret the provi-
sion.

1. Right of the Parties to Withdraw Consent

| 28D CIRCUIT: 'T

Ferrvany v. Firevan’s Funp Ins. Co.,
735 F.2p 55 (2p Cr. 1984)

The parties’ request to withdraw their consent to trial before a magistrate judge was insuffi-
cient. Once a matter is referred to a magistrate judge, the reference can only be withdrawn by
adistrict judge under § 636(c)(4).

| 41 CIRCUIT: "I'

Dowrerr, v. BLACKBURN,
776 F. Supp. 283 (W.D. Va. 1991), APPEAL DISMISSED,
4 F.30 984 (4m Cmr. 1993)

A magistrate judge has no authority to rule on a motion to vacate a reference under § 636(c)(4).
Only a district judge may rule on such a motion.

| 5t CIrRCUIT: 'T

Sockwerr, v. PHELPS,
906 F.2p 1096 (5m Cr. 1990)

Once a litigant’s right to an Article III judge is knowingly and voluntarily waived, the litigant
has no right to recant at will.

CarRTER V. SEA Lanp SERV. ,

816 F.2p 1018 (5m Cr. 1987)

Litigants have no absolute right to withdraw consent to trial before a magistrate judge. The
court lists several factors for a district judge to consider when deciding a motion to withdraw
consent under § 636(c)(4).
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| 61H CIRCUIT: 'T

ForsytH v. BRIGNER,
156 F.3p 1229 (6m Cr. 1998)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Once a civil case is referred to a magistrate judge under § 636(c), a party has no absolute right
to withdraw consent to trial and other proceedings before a magistrate judge.

| 9t CIRCUIT: 'T

Drxon v. Yrsrt,
990 F.2p 478 (9m Cr. 1993)

A party cannot simply withdraw consent at will. Court will only consider withdrawal of
consent upon a party’s motion with a showing of extraordinary circumstances justifying with-
drawal.

| 10ta CIrculT: 'T

Juraro v. Krem Toors, Inc.,
755 F. Suep. 368 (D. Kav. 1991)

A party has no right to withdraw consent at will, but the district court may allow withdrawal
upon a showing of good cause.

Extraordinary Circumstances Shown by Any Party

| 1st CIrculT: 'T

MacNEerr, v. Americorp COrpP. ,
735 F. Swee. 32 (D. Mass. 1990)

Although the magistrate judge’s alleged bias is a factor to be considered in vacating a reference
under § 636(c)(4), Congress did not intend this section to be used as an alternative to 28
U.S.C. §§ 144 and 455 for the disqualification of judicial officers.

OurmETTE v. MORAN,
730 F. Swe. 473 (D.R.I. 1990)

Habeas corpus petitions as a class of cases do not provide “extraordinary circumstances” to
vacate reference. Court lists several factors to consider in determining “extraordinary circum-
stances” and “good cause” for withdrawing consent to trial before a magistrate judge under
§ 636(c)(4).

Swarrow Turn Music v. Tripar, Basin, Inc.,
581 F. Suwep. 504 (D. Me. 1984)

Questions about the constitutionality of the Federal Magistrates Act do not constitute “ex-
traordinary circumstances” justifying withdrawal of reference.
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3rp CIRCUIT: 'T

Frank v. CounTy oF HUDSON,
962 F. Swp. 41 (D.N.J. 1997)

Magistrate judge’s alleged hostility toward plaintiff’s counsel, and other conduct and demeanor
that the plaintiff believed demonstrated bias, did not constitute either “extraordinary circum-
stances” or “good cause” to vacate reference of case to magistrate judge under § 636(c)(4).

Leag v. Tie Cmenwnarr Ins. Co.,
1997 WL 736865 (E.D. Pa. 1997)

Friction between attorney and magistrate judge at trial, and disagreement with magistrate
judge’s rulings do not constitute “extraordinary circumstances” to support vacation of refer-
ence.

| 4Tt CIRCUIT: 'T

Smrmy v. Connecricur Mur. Lire Ins. Co.,
45 F.3p 427 (4m Cr. 1995)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where plaintiff consented to disposition by a magistrate judge on the same day he received
the magistrate judge’s report under § 636(b)(1)(B) recommending that the case be dismissed,
the plaintift’s disagreement with the magistrate judge’s recommendation did not constitute
extraordinary circumstances warranting withdrawal of consent.

DowerLr, v. BLACKBURN,
776 F. Swpp. 283 (W.D. Va. 1991), AppeaL DISVMISSED,
4 F.3p 984 (4m Cr. 1993)

Adverse decisions by the magistrate judge on plaintiff’s pretrial motions did not constitute
“extraordinary circumstances” justifying the withdrawal of the reference.

| 5tu CIrcurt: 'T

Murrer v. Crity oF KENNER,
894 F.2p 693 (5m Cmr. 1990)

Failure of all parties to consent to trial before the magistrate judge constitutes “extraordinary
circumstances” justifying withdrawal of the reference.
NucenT v. Boarp orF Comm’RS oF THE EAST JEFFERSON LEeVEE DIsT.,

1998 WL 726261 (E.D. Ia. 1998)

Magistrate judge’s alleged lack of sympathy or compassion for plaintiff did not justify plaintiff’s
motion to revoke her consent under § 636(c). (Opinion by magistrate judge.)
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Coorey v. Forr,
1988 WL, 10166 (E.D. La. 1988)

Retaliatory acts by the magistrate judge amounting to personal bias constitutes “extraordi-
nary circumstances.” Court also finds good cause to vacate the reference where the magistrate
judge’s irrational conduct requires the district judge to maintain close supervision over the
magistrate judge.

| 61H CIRCUIT: 'T

UntTED STATES V. REAL PrROPERTY Known & NuMBERED AS 415 EAST MITCHELL AVE.,
Crncinwarr, OdIO,
149 F.3p 472 (6m Cr. 1998)

Where magistrate judge presiding in civil forfeiture case had previously served as the munici-
pal court judge who issued the original warrant ordering seizure of the property at issue in the
case, and the claimant was aware of this situation and did not move to have the magistrate
judge recuse himself, the appellate court found no error requiring reversal, but stated that it
would have been better practice for the magistrate judge to have disqualified himself from the
case. Court implied that this situation would have constituted circumstances justifying vaca-
tion of the reference to the magistrate judge.

| 7t CIRCUIT: 'T

Lorenz v. Varrey Foree Ins. Co.,
815 F.2p 1095 (7m Cr. 1987)

Magistrate judge’s grant of plaintiff’s motion to amend the complaint to add $10,000,000
damage claim does not constitute “extraordinary circumstances” justifying withdrawal of the
reference to the magistrate judge.

Geras v. Laraverte Dispray FIXTURES,
742 F.2p 1037 (7m Cr. 1984)

Dicta: If § 636(c)(4) were interpreted in a manner negating the district judges’ effective su-
pervision of magistrate judges, the result might be unconstitutional.

| 8t CIRCUIT: "I'

SoUTHERN AGRICULTURE Co. v. DITTMER,
568 F. Swp. 645 (W.D. Ark. 1983)

No extraordinary circumstances existed under § 636(c)(4) to vacate reference where magis-
trate judge had presided over the case for more than a year and withdrawal would cause
substantial delay.
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10tu CrircurT: 'T

Jurapo v. Kremv Toons, Inc.,
755 F. Suep. 368 (D. Kan. 1991)

Claim that attorneys’ consent to trial before a magistrate judge is not binding upon the client
does not constitute “extraordinary circumstances.”

| D.C. Crrourr: 'T

Cray v. Brown, HOPKINS, & STAMBOUGH,
892 F. Swe. 11 (D.D.C. 1995)

Magistrate judge’s alleged bias against plaintiff did not constitute “extraordinary circumstances’
that would justify vacation of reference under § 636(c). Proper method for raising alleged bias
of magistrate judge would be a motion for recusal under 28 U.S.C. § 455 that must be raised
first before the magistrate judge. District judge would not permit use of § 636(c)(4) as a
“back-door” method of seeking recusal.

Good Cause Shown on Motion of the Court

| 1st CIrcurT: 'T

OurmMETTE v. MORAN,
730 F. Swe. 473 (D.R.I. 1990)

The court discusses factors to be considered by the district judge to determine if good cause
exists to vacate reference to magistrate judge.

| 2Np CIRCUIT: 'T

PappIngTON PARTNERS V. BOUCHARD,
950 F. Srp. 87 (S.D.N.Y. 1996)

Where the parties consented to a particular magistrate judge to dispose of their case and
that magistrate judge retired, the court could vacate the reference for good cause under § 636

©)(4).

| 3rp CIRCUIT: 'T

Leag v. Tie Cmenwnarr Ins. Co.,
1997 WL 736865 (E.D. Pa. 1997)

District judge’s desire to perform his own work constituted good cause to vacate reference to
magistrate judge where district judge stated that under usual circumstances he would not
have referred case to magistrate judge in the first place.
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91 CIRCUIT: 'T

GoMEZz v. HARRIS,
504 F. Swp. 1342 (D. Ak 1981)

Court found good cause to vacate reference of social security case to magistrate judge due to
questions of law and ““a thicket™ of procedural difficulties.

Authority of Magistrate Judge after Reference is Vacated

| 28D CIRCUIT: 'T

McCartHy v. BRONSON,
906 F.2p 835 (2p Cr. 1990), arF’D,
500 U.S. 136 (1991)

Magistrate judge was “entitled to lesser step” of issuing a report and recommendation under
§ 636(b)(1)(B) in a prisoner case after the plaintiff was permitted to withdraw his consent to
trial before the magistrate judge.

GonzaLEz v. Rakkas,
846 F. Swp. 229 (E.D.N.Y. 1994)

Magistrate judge’s ruling that entry of default judgment against defendant extinguished
plaintiff’s right to a jury trial on damages would be treated as a report and recommendation
to be reviewed de novo by the district judge after the order referring the case to the magistrate
judge was vacated.

| 5t CIrculT: 'T

SockwerL, v. PHELPS,
906 F.2p 1096 (5m Cr. 1990)

Magistrate judge has no authority to try the case and issue a report and recommendation
under § 636(b)(1)(B) after a party was allowed to withdraw consent. This was a jurisdictional
error under Gomez v. United States, 490 U.S. 858 (1989), and was not harmless.

| 9t CIRCUIT: "I'

Un1TED STATES V. MORTENSEN,
860 F.2p 948 (9m Cr. 1988), CERT. DENIFED,
490 U.S. 1036 (1989)

Consent to trial before the magistrate judge is not automatically withdrawn by a declaration
of mistrial. Magistrate judge’s authority continues until the reference is withdrawn under
§ 636(c)(6).
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D. Appran oF MacistratE Jupce’ s Decision [Fep. R. Crv. P. 73]

In October 1996, the Federal Court Improvements Act of 1996 was enacted, thereby amend-
ing the Federal Magistrates Act to eliminate the option of appealing a magistrate judge’s order in
a civil consent case to the district court. In particular, sections 636(c)(4) and (5) were stricken
from the statute. Section 636(c)(3) of Title 28 now states:

Upon entry of judgment in any cases referred under [28 U.S.C. § 636(c)(1)], an ag-
grieved party may appeal directly to the appropriate United States court of appeals from
the judgment of the magistrate in the same manner as an appeal from any other judg-
ment of a district court.

Rule 73 of the Federal Rules of Civil Procedure has been amended to conform with the
change to the statute. Old Rules 74 and 75 of the Federal Rules of Civil Procedure were abrogated
at the same time Rule 73 was amended.

| 5t CIRCUIT: "I'

Uhrtep States v. R.R. Tway, Inc.,
938 F.2p 583 (5m Cwr. 1991)

Where magistrate judge tried civil case and entered judgment with the consent of the parties
under § 636(c), appellate court reviewed the magistrate judge’s judgment under the same
standards used for reviewing judgments entered by district judges.

| 6t CIRCUIT: 'T

DaArRNELL v. ROSSEN,
116 F.3p 187 (6ém Cr. 1997)

The amendment to 28 U.S.C. § 636(c) that eliminated the right of appeal to the district
court in civil consent cases applies retroactively to cases pending at the time the amendment
was enacted, even where the parties had agreed to appeal to the district court.

7t CIRCUIT: 'T

Wrrrzams v. GeneraL Erec. Caprtar Avro Lease, Inc.,
159 F.3p 266 (7m Cr. 1998)

Parties’ earlier designation of district court as appellate forum for civil consent case decided
by magistrate judge was superseded retroactively by the repeal of § 636(c)(4). Because the
repeal of § 636(c)(4) was a jurisdictional change that did not affect substantive rights of the
parties, the parties’ prior designation of appeal to the district court had no effect.
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10ma Circurt: 'T

GriMsLEY V. MacKay,
93 F.3p 676 (10m Cr. 1996)

On appeal of magistrate judge’s judgment rendered under § 636(c), appellate court uses the
standard of review that would be applied to a judgment rendered by a district judge, with the
clearly erroneous standard applied to the magistrate judge’s findings of fact and de novo
review applied to questions of law and mixed questions of law and fact.
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§ 8. CONTEMPT POWERS
UNDER 28 U.S.C. § 636(e)

Before the Federal Magistrates Act was enacted in 1968, several courts held that United States
commissioners possessed no inherent contempt authority. Magistrate judges are now granted
limited contempt authority under the Federal Magistrates Act. Section 636(e) places strict limits
on this power. The section defines actions constituting contempt:

(1) disobedience or resistance to any lawful order, process, or writ;

(2) misbehavior at a hearing or other proceeding, or so near the place thereof as to obstruct
the same;

(3) failure to produce, after having been ordered to do so, any pertinent document;

(4) refusal to appear after having been subpoenaed or, upon appearing, refusal to take the
oath or affirmation as a witness, or, having taken the oath or affirmation, refusal to be
examined according to the law; or

(5) any other act or conduct which if committed before a judge of the district court would
constitute contempt of such court.

When contemptuous behavior occurs before a magistrate judge, “the magistrate [judge] shall
forthwith certify the facts to a judge of the district court” and may serve upon the offending party
“an order requiring such person to appear before a judge of that court upon a day certain to show
cause why he should not be adjudged in contempt by reason of the facts so certified.”

Magistrate judges, therefore, have no immediate determinative authority under the Federal
Magistrates Act to punish parties or others for contempt of court for disruptive behavior
occurring in their presence. Several courts have held, however, that magistrate judges wield pow-
ers similar to contempt authority through the sanction provisions in federal statutes and the
Federal Rules of Civil Procedure while conducting duties under 28 U.S.C. §§ 636(a), (b) and (c).
See §§ 3(B)(7), 3(C)(1) and 4(D)(5), supra, for further discussion of magistrate judge sanction
authority.

A MacisTRATE JUDGE AUTHORITY

| 28D CIRCUIT: 'T

Ly Sys., Inc. v. A.T. &T.,
700 F.2p 785 (2p Cmr. 1983), CErRT. DENIED,
464 U.S. 1073 (1984)

Magistrate judge did not exceed certification authority under § 636(e) when he conducted an
evidentiary hearing on a motion for discovery sanctions under Fed. R. Civ. P. 37 and the final
decision regarding the appropriate sanctions to be imposed was left to the district judge.
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Herrer v. Worsey, CerTIIMAN, Harr, LEBOw & BALIN,
1989 WL 79386 (S.D.N.Y. 1989)

Magistrate judge is authorized either to certify facts for contempt under § 636(e) or to issue
a § 636(b)(1)(B) report and recommendation for proposed sanctions under the district court’s
inherent authority to control abusive litigation practices.

| 3rp CIRCUIT: 'T

TABERER V. ARMSTRONG Worrp INDUS., INC.,
954 F.2p 888 (3ro Cr. 1992)

Magistrate judge exceeded his authority under § 636(e) by conducting what was in effect a
“trial” against an attorney accused of criminal contempt before the magistrate judge without
obtaining the attorney’s consent. A district judge must conduct a de novo hearing in a con-
tempt proceeding involving contumacious behavior certified by a magistrate judge. The dis-
trict judge at bar erred by relying solely upon a transcript of the contempt proceeding before
the magistrate judge when ordering the attorney held in contempt.

| 41 CIRCUIT: 'T

Proctor v. STATE Gov’T OoF NorTH CAROLINA,
830 F.2p 514 (4w Cmr. 1987)

In enacting § 636(e), Congress intended to create a distinct procedure apart from procedures
under §§ 636(b) or (¢). District judge should follow § 636(e) certification procedures to
resolve a motion to hold a party in contempt for violating a consent decree issued by a mag-
istrate judge exercising civil consent authority under § 636(c).

StorTs v. QUINLAN,
139 F.R.D. 321 (E.D.N.C. 1991)

Magistrate judges do not have contempt authority when exercising consensual civil trial au-
thority under § 636(c). Magistrate judges have authority under § 636(e) to certify actions
that constitute contempt for further consideration by a district judge, whether or not the
parties consent to the magistrate judge’s authority. (Opinion by magistrate judge.)

| 5tH CIRCUIT: 'T

F.D.I.C. v. LeGRaD,
43 F.3p 163 (5m Cr. 1995)

Appellate court upheld district judge’s referral of motion for contempt to the magistrate judge
for a report recommendation under § 636(b)(3).
CoopErR v. NOBLE,

33 F.3p 540 (5= Cr. 1994)

Appellate court, without comment or reference to § 636(e), upheld magistrate judge’s con-
tempt order for defendant’s failure to comply with a consent decree in a prisoner class action
civil rights case where all parties consented to disposition by the magistrate judge under § 636(c).
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Rrcuarpson v. GLICKMAN,
1997 WL 382048 (E.D. La. 1997)

Although parties consented to disposition of their civil case by magistrate judge under
§ 636(c), magistrate judge did not have authority to issue final order on plaintiftf’s motion for
contempt for defendant’s failure to produce requested documents. Magistrate judge’s order
was reviewed as a report and recommendation by the district judge.

| 6t CIRCUIT: 'T

Mramr Varrey CarRpPENTERS Dist. Counciln Pension FUND V. SCHECKELHOFF,
123 F.R.D. 263 (S.D. Quo 1988)

Use of term “punish” in § 636(e) indicates that the provision was intended to apply to crimi-
nal contempt only. Litigant consent under § 636(c) allows a magistrate judge to conduct a
civil contempt proceeding. (Opinion by magistrate judge.)

| 7t CIRCUIT: ”I'

In re Skir, Corp. ,
119 F.R.D. 658 (N.D. Iir. 1987)

Magistrate judge has authority under § 636(e) to issue an order to show cause why a party’s
refusal to comply with an administrative inspection warrant should not constitute civil con-
tempt. (Opinion by magistrate judge.)

| 9t CIRCUIT: 'T

BinGMan v. WARD,
100 F.3p 653 (9m Cr. 1996), cErr. DENIED,
520 U.S. 1188 (1997)

Magistrate judge did not have the authority under the Federal Magistrates Act to adjudicate
either civil or criminal contempts.

Narronar, LaBor Rerarions Bp. v. A-Prus Roorine, INc.,
39 F.3p 1410 (9m Cr. 1994)

The Federal Magistrates Act does not authorize magistrate judges to conduct non-consensual
criminal contempt trials for an appellate court. 18 U.S.C. § 3401 provides the only statutory
basis for the criminal jurisdiction of magistrate judges, whose criminal trial jurisdiction de-
pends upon the defendant’s specific written consent. The court found no defect in the mag-
istrate judge’s exercise of civil contempt authority on behalf of the appellate court under
§ 636(b)(2) and Fed. R. Civ. P. 53(b).

_ 169



Govez v. Scovm’s, Inc.,
1996 WL 723082 (N.D. CaL. 1996)

The duty of the magistrate judge under 28 U.S.C. § 636(e) is simply to investigate whether
further contempt proceedings are warranted, not to issue a contempt order. The magistrate
judge may conduct a hearing to determine whether certification for contempt is appropriate.
In the case at bar, magistrate judge properly refused to certify defendant for alleged contempt
in dispute over a witness deposition.

In rRe KITTERMAN,
696 F. Swr. 1366 (D. Nev. 1988)

Magistrate judge is without final authority to decide a contempt matter. Although § 636(¢)
does not explicitly authorize magistrate judges to hold hearings to determine whether to
certify matters for contempt, the court concludes that magistrate judges may hold such hearings.

| 10ta CIrculT: ”I'

WINDSOR V. MARTINDALE,
175 F.R.D. 665 (D. Cx. 1997)

Where witnesses in prisoner civil rights action refused to comply with prisoner plaintiff’s
subpoenas duces tecum, plaintiff’s remedy was to seek to hold witnesses in contempt of
court. Presiding magistrate judge was required to make initial finding under 28 U.S.C.
§ 636(e) as to whether witnesses improperly failed to respond to subpoenas before certifying
contempt to the district judge.

| 11ta CIrcuIlT: ”I'

Kine v. THORNBURG,
762 F. Swp. 336 (S.D. Ga. 1991)

Magistrate judges have authority to issue arrest warrants, but an order directing an attorney’s
arrest for failure to appear at a scheduled hearing is not a “normal judicial function” for
magistrate judges who possess no authority to punish for contempt.

| D.C. Crrourr: 'T

AmriDGE v. Aema Cas. & Swr. Co.,
1998 WL 429661 (D.D.C. 1998)

Magistrate judges have neither civil nor criminal contempt authority. Magistrate judges have
authority under § 636(e) to order a party to show cause before a district judge upon the
commission of contemptuous acts or conduct. A magistrate judge therefore has authority to
begin contempt proceedings although he does not have jurisdiction to adjudicate contempt.
(Opinion by magistrate judge.)
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B. MispEMEANOR CoNTEMPT CASES

| 3rp CIRCUIT: 'T

UNITED STATES V. GEDRAITIS,
690 F.2p 351 (3rp Cr. 1982), cErr. DENIED,
460 U.S. 1071 (1983)

Magistrate judge has authority under § 636(a)(3) to try contempts referred by a district judge
with the parties’ consent, provided the penalties do not exceed those for a misdemeanor.

C. CertIirFicaTIiON OF FacTs ConNsTITUTING CONTEMPT

| 28D CIRCUIT: 'T

Brum v. SCHLEGEL,
108 F.3p 1369, 1997 (2o Cr. 1997)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

District court did not abuse its discretion when it ordered dismissal of plaintift’s action as
contempt sanction after magistrate judge certified plaintiff to be in contempt for wilful viola-
tion of the magistrate judge’s protective order.

Nova Broveprcar, Corp. v. 1-Star Corp.,
182 F.R.D. 419 (S.D.N.Y. 1998)

Once actions constituting contemptuous behavior under the definitions set forth in § 636(e)
are committed, the magistrate judge certifies the relevant facts to a district judge.

Prxer v. FADER,
965 F. Sep. 454 (S.D.N.Y. 1997)

Plaintiffs were properly certified for contempt when they screamed and otherwise disrupted
pretrial conference conducted by magistrate judge under § 636(b). Although incarceration
and fine are standard criminal contempt penalties, dismissal of plaintiffs’ lawsuit was appro-
priate under the circumstances of the case.

| 3rp CIRCUIT: 'T

Horr Carco Sys., Inc. v. DerawarRe RI1ver PorT AUTH. ,
1998 WL, 150948 (E.D. Pa. 1998)

The proper procedure for a party moving for contempt for violation of a magistrate judge’s
order is to file a motion with the magistrate judge, who thereby acts as fact-finder and “certi-
fies the facts” under § 636(e) to the district judge for determination whether the facts estab-
lish a contempt of court.
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4t CIRCUIT: 'T

Proctor v. STATE Gov’T OoF NorTH CAROLINA,
830 F.2p 514 (4w Cmr. 1987)

Magistrate judge’s certification of facts constituting civil contempt is treated as a prima facie
statement of the case before the district judge. The district judge must allow parties the op-
portunity to submit additional evidence. The court analogizes certification procedure under
§ 636(e) with the contempt provisions of the Bankruptcy Act.

| 5tu CIrcurt: T

UntTED STATES V. McCarco,
783 F.2p 507 (5m Crr. 1986)

District judge can take judicial notice of the existence of the magistrate judge’s certification of
facts constituting contempt where the certification is not contained in the record.

AxrcoM, Lmp. v. Tacoma Inv. & Horpines, Inc.,
1997 WL, 10931 (E.D. La. 1997)

Magistrate judge certified to district judge under § 636(e) that defendant be held in civil
contempt for failure to comply with magistrate judge’s orders to appear at several scheduled
court proceedings.

LiINpsey v. JACKSON,
87 F.R.D. 405 (N.D. Miss. 1980)

Magistrate judge certified facts to district judge where plaintiff filed motion for contempt
after defendant refused to comply with discovery requests. District judge declined to hold
defendant in contempt under these circumstances.

| 7t CIRCUIT: 'T

NLFC, Inc. v. Devcom Mip-America, INC.,
1994 WL, 188478 (N.D. Irn. 1994)

Magistrate judge declined to certify plaintiff’s failure to appear at a deposition as behavior
constituting contempt under § 636(e) where there was no evidence that plaintiff wilfully
violated a deposition subpoena. (Opinion by magistrate judge.)

Hecur v. Don Mowry Frexo ParTs, Inc.,
111 F.R.D. 6 (N.D. Iiz. 1986)

After magistrate judge in a civil consent case certified facts constituting defendant’s alleged
contempt to district judge for defendant’s failure to produce documents in response to a
subpoena duces tecum, district judge held that defendant’s actions did not constitute crimi-
nal contempt because of a lack of wilfulness on the defendant’s part. Although district judge
adjudicated the defendant’s failure to comply with the subpoena as civil contempt, no sanc-
tion was imposed because the underlying civil case had been finally adjudicated.
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9t CIRCUIT: 'T

ALDRIDGE V. Younag,
782 F. Swep. 1457 (D. Nev. 1991)

Litigant’s failure to appear before magistrate judge or to produce requested document in post-
judgment proceedings in aid of execution of a judgment constituted criminal contempt.
Magistrate judge’s certification of facts constituting contempt to the district judge was proper
under § 636(e).

In re KITTERMAN,
696 F. Swp. 1366 (D. Nev. 1988)

Although magistrate judge was not authorized to decide whether the actions that occurred
before her constituted contempt, she was permitted to preside over hearing to determine
whether to certify the matters for further contempt proceedings before the district judge.

| 10tu CrrcurT: 'T

Cook v. Rocrwerr, Int’rn Corp.,
907 F. Supp. 1460 (D. Can. 1995)

Magistrate judge properly certified civil contempt matter to district judge where the Depart-
ment of Energy failed to comply with magistrate judge’s order to produce documents in
litigation concerning the Rocky Flats nuclear weapons production facility.

| D.C. CircurT: 'T

AmriDGE v. Aema Cas. & Swr. Co.,
1998 WL 429661 (D.D.C. 1998)

Consistent with § 636(e), a magistrate judge must exercise discretion in deciding whether
conduct has risen to the level at which he or she must certify the facts of the conduct to a
district judge for contempt adjudication. (Opinion by magistrate judge.)

DistrIicT COURT’S SUPERVISORY AUTHORITY

2Np CIRCUIT: 'T

Nova Broveprcarn, Corp. v. 1-Star COrP.,
182 F.R.D. 419 (S.D.N.Y. 1998)

Where magistrate judge did not certify to the district court that an individual’s actions consti-
tuted contempt under § 636(e), and the defendant did not move to have the magistrate
judge reconsider the decision not to certify, the defendant’s motion for contempt will be
denied.
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3rp CIRCUIT: 'T

TABERER V. ARMSTRONG Worrp Inpus., INcC.,
954 F.2p 888 (3rp Cr. 1992)

District judge should conduct de novo hearing concerning alleged contumacious behavior
that occurred before a magistrate judge. The district judge erred in relying solely on a tran-
script of the contempt proceeding before the magistrate judge.

| 7t CIRCUIT: 'T

GEras v. Laraverte Dispray FIxTures, INC.,
742 F.2p 1037 (7m Cr. 1984)

Dicta: a “clear line of demarcation” between Article I1I judges and magistrate judges may be
found in the allocation of contempt power in § 636(e). Placing this power exclusively with
Article IIT judges limits the exercise of judicial power to persons enjoying the constitutional
guarantees of judicial independence.

| 9t CIRCUIT: 'T

Bineman v. WarD,
100 F.3p 653 (9m Cr. 1996), cerr. DENIED,
520U.S. 1188 (1997)

Dicta: Contempt authority is an inherent power of Article IIl judges and implicates the
authority, discretion, and dignity of Article III courts. Congress carefully avoided conferring
contempt power upon magistrate judges.

In re KIRK,
641 F.2p 684 (9m Cr. 1981)

To prove intent in § 636(e) contempt action before district judge, it must be shown that an
attorney knew, in view of all the circumstances, that his or her behavior exceeded the outer
limits of an attorney’s proper role and was hindering rather than facilitating the search for
truth.

APPELLATE REVIEW

| 9tH CIRCUIT: T

In re KIrK,
641 F.2p 684 (9m Cr. 1981)

The appellate standard in a contempt proceeding, viewing the evidence in the light most
favorable to sustaining a conviction for criminal contempt, is whether the district judge could
rationally conclude that guilt was established beyond a reasonable doubt.
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§ 8. CONTEMPT POWERS
UNDER 28 U.S.C. § 636(e)

Before the Federal Magistrates Act was enacted in 1968, several courts held that United States
commissioners possessed no inherent contempt authority. Magistrate judges are now granted
limited contempt authority under the Federal Magistrates Act. Section 636(e) places strict limits
on this power. The section defines actions constituting contempt:

(1) disobedience or resistance to any lawful order, process, or writ;

(2) misbehavior at a hearing or other proceeding, or so near the place thereof as to obstruct
the same;

(3) failure to produce, after having been ordered to do so, any pertinent document;

(4) refusal to appear after having been subpoenaed or, upon appearing, refusal to take the
oath or affirmation as a witness, or, having taken the oath or affirmation, refusal to be
examined according to the law; or

(5) any other act or conduct which if committed before a judge of the district court would
constitute contempt of such court.

When contemptuous behavior occurs before a magistrate judge, “the magistrate [judge] shall
forthwith certify the facts to a judge of the district court” and may serve upon the offending party
“an order requiring such person to appear before a judge of that court upon a day certain to show
cause why he should not be adjudged in contempt by reason of the facts so certified.”

Magistrate judges, therefore, have no immediate determinative authority under the Federal
Magistrates Act to punish parties or others for contempt of court for disruptive behavior
occurring in their presence. Several courts have held, however, that magistrate judges wield pow-
ers similar to contempt authority through the sanction provisions in federal statutes and the
Federal Rules of Civil Procedure while conducting duties under 28 U.S.C. §§ 636(a), (b) and (c).
See §§ 3(B)(7), 3(C)(1) and 4(D)(5), supra, for further discussion of magistrate judge sanction
authority.

A MacisTRATE JUDGE AUTHORITY

| 28D CIRCUIT: 'T

Ly Sys., Inc. v. A.T. &T.,
700 F.2p 785 (2p Cmr. 1983), CErRT. DENIED,
464 U.S. 1073 (1984)

Magistrate judge did not exceed certification authority under § 636(e) when he conducted an
evidentiary hearing on a motion for discovery sanctions under Fed. R. Civ. P. 37 and the final
decision regarding the appropriate sanctions to be imposed was left to the district judge.
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Herrer v. Worsey, CerTIIMAN, Harr, LEBOw & BALIN,
1989 WL 79386 (S.D.N.Y. 1989)

Magistrate judge is authorized either to certify facts for contempt under § 636(e) or to issue
a § 636(b)(1)(B) report and recommendation for proposed sanctions under the district court’s
inherent authority to control abusive litigation practices.

| 3rp CIRCUIT: 'T

TABERER V. ARMSTRONG Worrp INDUS., INC.,
954 F.2p 888 (3ro Cr. 1992)

Magistrate judge exceeded his authority under § 636(e) by conducting what was in effect a
“trial” against an attorney accused of criminal contempt before the magistrate judge without
obtaining the attorney’s consent. A district judge must conduct a de novo hearing in a con-
tempt proceeding involving contumacious behavior certified by a magistrate judge. The dis-
trict judge at bar erred by relying solely upon a transcript of the contempt proceeding before
the magistrate judge when ordering the attorney held in contempt.

| 41 CIRCUIT: 'T

Proctor v. STATE Gov’T OoF NorTH CAROLINA,
830 F.2p 514 (4w Cmr. 1987)

In enacting § 636(e), Congress intended to create a distinct procedure apart from procedures
under §§ 636(b) or (¢). District judge should follow § 636(e) certification procedures to
resolve a motion to hold a party in contempt for violating a consent decree issued by a mag-
istrate judge exercising civil consent authority under § 636(c).

StorTs v. QUINLAN,
139 F.R.D. 321 (E.D.N.C. 1991)

Magistrate judges do not have contempt authority when exercising consensual civil trial au-
thority under § 636(c). Magistrate judges have authority under § 636(e) to certify actions
that constitute contempt for further consideration by a district judge, whether or not the
parties consent to the magistrate judge’s authority. (Opinion by magistrate judge.)

| 5tH CIRCUIT: 'T

F.D.I.C. v. LeGRaD,
43 F.3p 163 (5m Cr. 1995)

Appellate court upheld district judge’s referral of motion for contempt to the magistrate judge
for a report recommendation under § 636(b)(3).
CoopErR v. NOBLE,

33 F.3p 540 (5= Cr. 1994)

Appellate court, without comment or reference to § 636(e), upheld magistrate judge’s con-
tempt order for defendant’s failure to comply with a consent decree in a prisoner class action
civil rights case where all parties consented to disposition by the magistrate judge under § 636(c).
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Rrcuarpson v. GLICKMAN,
1997 WL 382048 (E.D. La. 1997)

Although parties consented to disposition of their civil case by magistrate judge under
§ 636(c), magistrate judge did not have authority to issue final order on plaintiftf’s motion for
contempt for defendant’s failure to produce requested documents. Magistrate judge’s order
was reviewed as a report and recommendation by the district judge.

| 6t CIRCUIT: 'T

Mramr Varrey CarRpPENTERS Dist. Counciln Pension FUND V. SCHECKELHOFF,
123 F.R.D. 263 (S.D. Quo 1988)

Use of term “punish” in § 636(e) indicates that the provision was intended to apply to crimi-
nal contempt only. Litigant consent under § 636(c) allows a magistrate judge to conduct a
civil contempt proceeding. (Opinion by magistrate judge.)

| 7t CIRCUIT: ”I'

In re Skir, Corp. ,
119 F.R.D. 658 (N.D. Iir. 1987)

Magistrate judge has authority under § 636(e) to issue an order to show cause why a party’s
refusal to comply with an administrative inspection warrant should not constitute civil con-
tempt. (Opinion by magistrate judge.)

| 9t CIRCUIT: 'T

BinGMan v. WARD,
100 F.3p 653 (9m Cr. 1996), cErr. DENIED,
520 U.S. 1188 (1997)

Magistrate judge did not have the authority under the Federal Magistrates Act to adjudicate
either civil or criminal contempts.

Narronar, LaBor Rerarions Bp. v. A-Prus Roorine, INc.,
39 F.3p 1410 (9m Cr. 1994)

The Federal Magistrates Act does not authorize magistrate judges to conduct non-consensual
criminal contempt trials for an appellate court. 18 U.S.C. § 3401 provides the only statutory
basis for the criminal jurisdiction of magistrate judges, whose criminal trial jurisdiction de-
pends upon the defendant’s specific written consent. The court found no defect in the mag-
istrate judge’s exercise of civil contempt authority on behalf of the appellate court under
§ 636(b)(2) and Fed. R. Civ. P. 53(b).
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Govez v. Scovm’s, Inc.,
1996 WL 723082 (N.D. CaL. 1996)

The duty of the magistrate judge under 28 U.S.C. § 636(e) is simply to investigate whether
further contempt proceedings are warranted, not to issue a contempt order. The magistrate
judge may conduct a hearing to determine whether certification for contempt is appropriate.
In the case at bar, magistrate judge properly refused to certify defendant for alleged contempt
in dispute over a witness deposition.

In rRe KITTERMAN,
696 F. Swr. 1366 (D. Nev. 1988)

Magistrate judge is without final authority to decide a contempt matter. Although § 636(¢)
does not explicitly authorize magistrate judges to hold hearings to determine whether to
certify matters for contempt, the court concludes that magistrate judges may hold such hearings.

| 10ta CIrculT: ”I'

WINDSOR V. MARTINDALE,
175 F.R.D. 665 (D. Cx. 1997)

Where witnesses in prisoner civil rights action refused to comply with prisoner plaintiff’s
subpoenas duces tecum, plaintiff’s remedy was to seek to hold witnesses in contempt of
court. Presiding magistrate judge was required to make initial finding under 28 U.S.C.
§ 636(e) as to whether witnesses improperly failed to respond to subpoenas before certifying
contempt to the district judge.

| 11ta CIrcuIlT: ”I'

Kine v. THORNBURG,
762 F. Swp. 336 (S.D. Ga. 1991)

Magistrate judges have authority to issue arrest warrants, but an order directing an attorney’s
arrest for failure to appear at a scheduled hearing is not a “normal judicial function” for
magistrate judges who possess no authority to punish for contempt.

| D.C. Crrourr: 'T

AmriDGE v. Aema Cas. & Swr. Co.,
1998 WL 429661 (D.D.C. 1998)

Magistrate judges have neither civil nor criminal contempt authority. Magistrate judges have
authority under § 636(e) to order a party to show cause before a district judge upon the
commission of contemptuous acts or conduct. A magistrate judge therefore has authority to
begin contempt proceedings although he does not have jurisdiction to adjudicate contempt.
(Opinion by magistrate judge.)
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B. MispEMEANOR CoNTEMPT CASES

| 3rp CIRCUIT: 'T

UNITED STATES V. GEDRAITIS,
690 F.2p 351 (3rp Cr. 1982), cErr. DENIED,
460 U.S. 1071 (1983)

Magistrate judge has authority under § 636(a)(3) to try contempts referred by a district judge
with the parties’ consent, provided the penalties do not exceed those for a misdemeanor.

C. CertIirFicaTIiON OF FacTs ConNsTITUTING CONTEMPT

| 28D CIRCUIT: 'T

Brum v. SCHLEGEL,
108 F.3p 1369, 1997 (2o Cr. 1997)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

District court did not abuse its discretion when it ordered dismissal of plaintift’s action as
contempt sanction after magistrate judge certified plaintiff to be in contempt for wilful viola-
tion of the magistrate judge’s protective order.

Nova Broveprcar, Corp. v. 1-Star Corp.,
182 F.R.D. 419 (S.D.N.Y. 1998)

Once actions constituting contemptuous behavior under the definitions set forth in § 636(e)
are committed, the magistrate judge certifies the relevant facts to a district judge.

Prxer v. FADER,
965 F. Sep. 454 (S.D.N.Y. 1997)

Plaintiffs were properly certified for contempt when they screamed and otherwise disrupted
pretrial conference conducted by magistrate judge under § 636(b). Although incarceration
and fine are standard criminal contempt penalties, dismissal of plaintiffs’ lawsuit was appro-
priate under the circumstances of the case.

| 3rp CIRCUIT: 'T

Horr Carco Sys., Inc. v. DerawarRe RI1ver PorT AUTH. ,
1998 WL, 150948 (E.D. Pa. 1998)

The proper procedure for a party moving for contempt for violation of a magistrate judge’s
order is to file a motion with the magistrate judge, who thereby acts as fact-finder and “certi-
fies the facts” under § 636(e) to the district judge for determination whether the facts estab-
lish a contempt of court.
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4t CIRCUIT: 'T

Proctor v. STATE Gov’T OoF NorTH CAROLINA,
830 F.2p 514 (4w Cmr. 1987)

Magistrate judge’s certification of facts constituting civil contempt is treated as a prima facie
statement of the case before the district judge. The district judge must allow parties the op-
portunity to submit additional evidence. The court analogizes certification procedure under
§ 636(e) with the contempt provisions of the Bankruptcy Act.

| 5tu CIrcurt: T

UntTED STATES V. McCarco,
783 F.2p 507 (5m Crr. 1986)

District judge can take judicial notice of the existence of the magistrate judge’s certification of
facts constituting contempt where the certification is not contained in the record.

AxrcoM, Lmp. v. Tacoma Inv. & Horpines, Inc.,
1997 WL, 10931 (E.D. La. 1997)

Magistrate judge certified to district judge under § 636(e) that defendant be held in civil
contempt for failure to comply with magistrate judge’s orders to appear at several scheduled
court proceedings.

LiINpsey v. JACKSON,
87 F.R.D. 405 (N.D. Miss. 1980)

Magistrate judge certified facts to district judge where plaintiff filed motion for contempt
after defendant refused to comply with discovery requests. District judge declined to hold
defendant in contempt under these circumstances.

| 7t CIRCUIT: 'T

NLFC, Inc. v. Devcom Mip-America, INC.,
1994 WL, 188478 (N.D. Irn. 1994)

Magistrate judge declined to certify plaintiff’s failure to appear at a deposition as behavior
constituting contempt under § 636(e) where there was no evidence that plaintiff wilfully
violated a deposition subpoena. (Opinion by magistrate judge.)

Hecur v. Don Mowry Frexo ParTs, Inc.,
111 F.R.D. 6 (N.D. Iiz. 1986)

After magistrate judge in a civil consent case certified facts constituting defendant’s alleged
contempt to district judge for defendant’s failure to produce documents in response to a
subpoena duces tecum, district judge held that defendant’s actions did not constitute crimi-
nal contempt because of a lack of wilfulness on the defendant’s part. Although district judge
adjudicated the defendant’s failure to comply with the subpoena as civil contempt, no sanc-
tion was imposed because the underlying civil case had been finally adjudicated.
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9t CIRCUIT: 'T

ALDRIDGE V. Younag,
782 F. Swep. 1457 (D. Nev. 1991)

Litigant’s failure to appear before magistrate judge or to produce requested document in post-
judgment proceedings in aid of execution of a judgment constituted criminal contempt.
Magistrate judge’s certification of facts constituting contempt to the district judge was proper
under § 636(e).

In re KITTERMAN,
696 F. Swp. 1366 (D. Nev. 1988)

Although magistrate judge was not authorized to decide whether the actions that occurred
before her constituted contempt, she was permitted to preside over hearing to determine
whether to certify the matters for further contempt proceedings before the district judge.

| 10tu CrrcurT: 'T

Cook v. Rocrwerr, Int’rn Corp.,
907 F. Supp. 1460 (D. Can. 1995)

Magistrate judge properly certified civil contempt matter to district judge where the Depart-
ment of Energy failed to comply with magistrate judge’s order to produce documents in
litigation concerning the Rocky Flats nuclear weapons production facility.

| D.C. CircurT: 'T

AmriDGE v. Aema Cas. & Swr. Co.,
1998 WL 429661 (D.D.C. 1998)

Consistent with § 636(e), a magistrate judge must exercise discretion in deciding whether
conduct has risen to the level at which he or she must certify the facts of the conduct to a
district judge for contempt adjudication. (Opinion by magistrate judge.)

DistrIicT COURT’S SUPERVISORY AUTHORITY

2Np CIRCUIT: 'T

Nova Broveprcarn, Corp. v. 1-Star COrP.,
182 F.R.D. 419 (S.D.N.Y. 1998)

Where magistrate judge did not certify to the district court that an individual’s actions consti-
tuted contempt under § 636(e), and the defendant did not move to have the magistrate
judge reconsider the decision not to certify, the defendant’s motion for contempt will be
denied.
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3rp CIRCUIT: 'T

TABERER V. ARMSTRONG Worrp Inpus., INcC.,
954 F.2p 888 (3rp Cr. 1992)

District judge should conduct de novo hearing concerning alleged contumacious behavior
that occurred before a magistrate judge. The district judge erred in relying solely on a tran-
script of the contempt proceeding before the magistrate judge.

| 7t CIRCUIT: 'T

GEras v. Laraverte Dispray FIxTures, INC.,
742 F.2p 1037 (7m Cr. 1984)

Dicta: a “clear line of demarcation” between Article I1I judges and magistrate judges may be
found in the allocation of contempt power in § 636(e). Placing this power exclusively with
Article IIT judges limits the exercise of judicial power to persons enjoying the constitutional
guarantees of judicial independence.

| 9t CIRCUIT: 'T

Bineman v. WarD,
100 F.3p 653 (9m Cr. 1996), cerr. DENIED,
520U.S. 1188 (1997)

Dicta: Contempt authority is an inherent power of Article IIl judges and implicates the
authority, discretion, and dignity of Article III courts. Congress carefully avoided conferring
contempt power upon magistrate judges.

In re KIRK,
641 F.2p 684 (9m Cr. 1981)

To prove intent in § 636(e) contempt action before district judge, it must be shown that an
attorney knew, in view of all the circumstances, that his or her behavior exceeded the outer
limits of an attorney’s proper role and was hindering rather than facilitating the search for
truth.

APPELLATE REVIEW

| 9tH CIRCUIT: T

In re KIrK,
641 F.2p 684 (9m Cr. 1981)

The appellate standard in a contempt proceeding, viewing the evidence in the light most
favorable to sustaining a conviction for criminal contempt, is whether the district judge could
rationally conclude that guilt was established beyond a reasonable doubt.
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E  MacisTraTE JupcE PrEsIDING As CONTEMPT SPECIAL MASTER
FOR THE COURT OF APPEALS

Magistrate judges occasionally have been appointed by courts of appeals to serve as special
masters in contempt matters that arise in the appellate court. For additional information con-
cerning the appointment of magistrate judges as special masters for courts of appeals, see § 5,
supra.

| 7tH CIRCUIT: T

Rercw v. Sea Sprite Boar Co., Inc.,
50 F.30 413 (7m Cw. 1995)

Magistrate judge was appointed as a special master to conduct appellate contempt proceed-
ings, including oversight of discovery to compel production of evidence, and to conduct
evidentiary hearings.

| 9t CIRCUIT: 'T

Narronar, LaBor Rerarions Bp. v. A-Prus Roorine, INc.,
39 F.3p 1410 (9m Cwr. 1994)

Although appellate court had authority to appoint a magistrate judge to serve as a special
master in a contempt proceeding in the appellate court, the “catch-all” provision of § 636(b)(3)
did not authorize magistrate judges to conduct non-consensual criminal contempt trials. Court
found no defect in the magistrate judge’s civil contempt jurisdiction under § 636(b)(2) and
Fed. R. Civ. P. 53(b).
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APPENDIX A

STANDARDS OF REVIEW IN BAILAND DETENTION
PROCEEDINGS UNDER THE BAILREFORMACT

The Bail Reform Act of 1984, 18 U.S.C. § 3141 et seq., governs the release and detention of
federal criminal defendants before trial. The Act does not set forth specific standards of review to
be applied by either the district judge reviewing a magistrate judge’s release or detention order or
the court of appeals reviewing the district court’s release or detention order. Below are cases
discussing the standards of review applied in different circuits to detention and release orders
issued by magistrate judges under the Bail Reform Act. For further discussion of procedural and
legal issues arising from detention proceedings under the Act, see Chapter 6, “Initial Appear-
ance,” of the Legal Manual for United States Magistrate Judges.

I Stanparp oF ReviEw AppLIED BY THE DiSTRICT COURT

Courts have generally concluded that district courts should apply the de novo standard of
review when a magistrate judge’s release or detention order is appealed.

| 1st Circurr: "I'

UNITED STATES V. CRAVEN,
1998 WL 196622 (lsr Cr. 1998)

Although district court’s standard of review in reviewing magistrate judge’s detention orders
was ambiguous, it was not overly deferential nor so mistaken as to constitute prejudicial error.
There also was no indication that the district court’s review of the magistrate judge’s legal
conclusion was other than de novo.

UNITED STATES v. TORTORA,

922 F.2p 880 (1sr Cr. 1990)

District judge conducts de novo review of magistrate judge’s contested detention order.
UniTED STATES V. VEGA COSME,

1F. Swe. 20109 (D.P.R. 1998)

District court is required to make a de novo review of magistrate judge’s contested detention
order.

UNITED STATES V. ALONSO,

832 F. Q. 503 (D.P.R. 1993)

Section 3145(b) requires the district judge to make a de novo review of the magistrate judge’s
detention order, but does not require the district judge to conduct a de novo hearing.
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2Np CIRCUIT: ‘T

UniTED STATES V. LEON,
766 F.2p 77 (20 Cr. 1985)

District judge should fully reconsider magistrate judge’s denial of bail and should not simply
defer to the magistrate judge’s judgment. District judges should reach independent conclu-
sions on release and detention issues.

UNITED STATES v. DEFEDE,
7F. See. 20 (S.D.N.Y. 1998)

Magistrate judge’s detention order must be reviewed de novo by the district court.

| 3rp CIRCUIT: 'T

UNITED STATES V. DELKER,
757 F.2p 1390 (3rp Cr. 1985)

District court applies de novo review; 18 U.S.C. § 3145(¢c) allows the district judge to hold an
evidentiary hearing and order detention on an appeal from the magistrate judge’s release
order.

UNITED STATES V. LEMOS,
876 F. Swp. 58 (D.N.J. 1995)

District court’s power to review a magistrate judge’s bail determination de novo includes the
authority to hold a detention hearing, even if the magistrate judge below determined bail
conditions without a hearing. Whether the district court proceeds by live testimony or prof-
fer is within its discretion.

Gov’T oF THE VIRGIN Isranps v. CLARK,
763 F. Swp. 1321 (D.V.I. 1991)

Magistrate judge’s release order is reviewed de novo by the district judge. The district judge
must make an independent determination of the release issue, based upon the factors set
forth in 18 U.S.C. § 3142.

| 41 CIRCUIT: 'T

UNITED STATES V. RamEy,
602 F. Swpe. 821 (E.D.N.C. 1985)

Upon the defendant’s motion under 18 U.S.C § 3145(b) to review the magistrate judge’s
detention order, it is the district judge’s duty to conduct a de novo hearing.
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5ta CIrcuIT: 'T

UNITED STATES v. RUEBEN,
974 F.2p 580 (5m Cr. 1992), cErT. DENIED,
507 U.S. 940 (1993)

When the district court acts on a motion to amend a magistrate judge’s pretrial detention
order, it acts de novo and must make an independent determination of the proper pretrial
detention or conditions of release.

UNITED STATES V. FORTNA,
769 F.2p 243 (5m Cr. 1985)

District judge reviews the magistrate judge’s detention or release order de novo, but the dis-
trict court should not modify the magistrate judge’s order in a manner unfavorable to the
defendant absent an appeal by the government.

UnriTeED STATES V. DERROW,
6 F. Swp. 20 615 (E.D. Tkx. 1998)

When a defendant moves to revoke or amend a magistrate judge’s pretrial detention order,
the district judge reviews the order de novo and makes an independent determination of
whether pretrial detention is proper.

UNITED STATES V. WATKINS,
1998 WL 231035 (E.D. La. 1998)

The district court must make an “independent review” to determine whether the magistrate judge
properly found pretrial detention necessary, but a de novo evidentiary hearing is not required.

| 6t CIRCUIT: 'T

UniTED STATES V. TRAVIS,
129 F.3p 1266 (6 Cr. 1997)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where magistrate judge released defendant on bail, district court had the authority to review
the magistrate judge’s order sua sponte and order the defendant’s detention. The defendant
was given proper notice of the district court’s intention to act sua sponte, was given the
reasons why the district court was acting on its own motion, and was afforded an opportunity
to present evidence.

| 7tH CIRCUIT: 'T

UNITED STATES V. TORRES,
929 F.2p 291 (7m Cr. 1991)

When defendant’s family testified before the magistrate judge at bail hearing concerning
defendant’s family ties as proof that defendant would not abscond, district judge on review
erred when he declined to read transcript of the hearing and refused to permit evidence of
family ties to be submitted at subsequent detention hearing conducted by district judge.
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UniTED STATES V. MESSINO,
842 F. Swe. 1107 (N.D. Iin. 1994)

In reviewing a magistrate judge’s release order upon the motion of the government, the dis-
trict court employs the de novo standard of review, and may hear additional evidence or rely
on the transcript of the hearing before the magistrate judge as its source of evidence.

UniTED STATES V. JONES,
804 F. Swp. 1081 (S.D. Ino. 1992)

The appropriate standard to be applied by the district judge to a release or detention order is
de novo review. The district court (including a magistrate judge) can review the order of a
magistrate judge of another district denying the government’s motion for pretrial detention
sua sponte and may amend conditions of release.

| 8Tt CIRCUIT: 'T

UnttED STATES V. FOOTE,

898 F.2p 659 (8w CIR.), CERT. DENIED SUB NOM. ,
TrHomPsON v. UNITED STATES,

498 U.S. 838 (1990)

Failure to appeal magistrate judge’s pretrial detention order under 18 U.S.C. § 3145 waives
consideration of the detention order at a post-conviction appeal.
UniTED STATES v. MaUuLL,

773 F.2p 1479 (8w Cr. 1985) (mv manc)

District judge should review magistrate judge’s release order de novo. District judge is author-
ized to hold a detention hearing with all options available to magistrate judge.

| 9t CIRCUIT: 'T

UniTED STATES V. GEBRO,
948 F.2p 1118 (9m Cr. 1994)

District court had authority to reopen a magistrate judge’s bail order on its own motion sua
sponte and order defendant’s detention.
Unitep StatEs v. Koenig,

912 F.2p 1190 (9m Cwr. 1990)

District judge review of a detention order under 18 U.S.C. § 3145(b) is a de novo determina-
tion. The language of § 3142(f) implies that the magistrate judge plays a role analogous to

§ 636(b)(1)(B).
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10t CrrcurT: 'T

UntTED STATES V. JONES,
980 F. Suep. 359 (D. Kan. 1997)

District court must make its own de novo determination of the facts in reviewing a magistrate
judge’s release order with no deference to the magistrate judge’s findings. De novo review does
not require a de novo evidentiary hearing. All issues of whether or not to take additional
evidence are left to the district court’s sound discretion.

UNITED STATES V. TRAMMEL,
922 F. Swe. 527 (N.D. Oka. 1995)

District judge reviews a magistrate judge’s release order de novo.

| 11t CIrcurT: 'T

UnrTED STATES V. KING,
849 F.2p 485 (11m Cr. 1988)

Under 18 U.S.C. § 3145, a detainee may appeal the detention order to the district court and
the district judge must conduct an independent review. The district judge may adopt the
magistrate judge’s pretrial detention order if the fact findings are supported and the legal
conclusions are correct.

UnITED STATES V. HurTADO,
779 F.2p 1467 (11m Cmr. 1985)

When considering a motion to revoke or amend a magistrate judge’s detention order, the
district judge must undertake an independent (de novo) review.

UNITED STATES V. ARREDONDO,
1996 WL 521396 (M.D. Fia. 1996)

Where a magistrate judge conducts a detention hearing and orders pretrial release, the gov-
ernment may seek prompt review by the district court. The review is de novo, and the district
court must either base its decision on the record before the magistrate judge or start from
scratch and render its own findings or reasoning.

| D.C. Circurt: 'T

UntTED STATES V. EPPS,
987 F. Swp. 22 (D.D.C. 1997)

Although magistrate judge who ordered detention made no finding to the effect that two
counts of felon-in-possession of a weapon charged against defendant constituted “crimes of
violence” warranting detention, district judge in de novo review of proceedings before the
magistrate judge could make such a determination.
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IL StTanDarRD OF REVIEW APPLIED BY THE COURT OF APPEALS

| 1st CIrculT: ”I'

UNITED STATES V. GIANQUITTO,
89 F.3p 824 (lsr Cr. 1996)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Cognizant of the district court’s superior ability to marshal and evaluate facts in pretrial bail
cases, the appellate court undertakes an intermediate level of scrutiny that is more rigorous
than the abuse-of-discretion or clear-error standards, but short of plenary or de novo review.
In bail cases, the appellate court necessarily gives deference to the district court’s first-hand
determination of fact-bound issues.

UntTED STATES V. DILION,

938 F.2p 1412 (1sr Cr. 1991)

Court of appeals independently reviews the lower court’s detention decision, giving deference
to determinations made by the trial court.

UniteED STATES v. O’ BRIEN,

895 F.2p 810 (1sr Cr. 1990)

The appellate standard for reviewing pretrial detention orders is to conduct an independent
review to all detention proceedings with deference to the district court’s decision.

| 2Np CIRCUIT: ”I'

UnrTED STATES V. JACKSON,
823 F.2p 4 (2o Cw. 1987)

The trial court’s factual findings will normally be reviewed under the clearly erroneous stan-
dard, but where the district court does not consider the Bail Reform Act’s factors in making
its decisions, the court of appeals will apply a more flexible standard.

UniTED STATES V. CHIMURENGA,
760 F.2p 400 (2p Cr. 1985)

Court of appeals applies the clearly erroneous standard in reviewing a district judge’s decision
overruling a magistrate judge’s detention determination.

| 3rp CIRCUIT: 'T

UniTED STATES V. HIMIER,
797 F.2p 156 (3ro Cr. 1986)

Appellate court’s review of district court’s detention order is plenary and must include an indepen-
dent determination with respect to the statutory criteria for detention or release. Although the
court of appeals is not free to ignore the trial court’s supporting statement of reasons for the action
taken, if, after careful review of the record and of the trial court’s reasoning, the appellate court
independently reaches a different conclusion, it may amend or reverse the detention decision.
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UnITED STATES V. PERRY,
788 F.2p 100 (3rp CIR.), CERT. DENIED,
479U.S. 864 (1986)

Court of appeals makes an independent review of both the magistrate judge’s and district
judge’s decisions under 18 U.S.C. § 3145(c).

| 4Tty CIRCUIT: "I'

UNITED STATES V. WILLIAMS,
753 F.2p 329 (4w Cr. 1985)

The court of appeals applies the clearly erroneous standard to the district judge’s and the
magistrate judge’s fact findings, with greater deference given to the conclusions of the Article
I judge.

| 5t CIRCUIT: "I'

UNITED STATES v. RUEBEN,
974 F.2p 580 (5m Cr. 1992)

Absent an error of law, the appellate court must uphold a district court order under the Bail
Reform Act if it is supported by the proceedings below; a deferential standard of review
equated with the abuse-of-discretion standard. On appeal, the question becomes whether the
evidence as a whole supports the conclusions of the proceedings below.

UNITED STATES V. ARON,
904 F.2p 221 (5m Cmw. 1990)

The court of appeals reviews the factual basis for ordering revocation of release under 18
U.S.C. § 3148(b) under the clearly erroneous standard. A detention order will be sustained if
supported by the lower court proceedings.

| 6t CIRCUIT: ”I'

UNITED STATES v. HAZIME,
762 F.2p 34 (6m Cr. 1985)

The court of appeals will not disturb fact findings of the district judge or the magistrate judge
unless the findings are clearly erroneous. Mixed questions of law and fact and legal determi-
nations are reviewed de novo.

| 7t CIRCUIT: "I'

UNITED STATES V. PORTES,
786 F.2p 758 (7m Crr. 1985)

The court of appeals will not disturb the district judge’s or the magistrate judge’s fact findings
absent a showing that the findings are clearly erroneous. Appellate court makes an indepen-
dent review of the factors under 18 U.S.C. § 3142(g).
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UniTED STATES V. DIAZ,
777 F.2p 1236 (7m Cr. 1985)

Appellate review of the magistrate judge’s and the district judge’s ultimate decision under 18
U.S.C. § 3142 is highly deferential.

| 8Tt CIRCUIT: 'T

UniTED STATES v. MaULL,
773 F.2p 1479 (8m Cr. 1985) (mv Banc)

The court of appeals reviews the district court’s factual findings under the clearly erroneous
standard, but conclusions of law and articulations of reasoning why the district court de-
tained or released the defendant must be independently reviewed by the appellate court.

| 9t CIRCUIT: 'T

UniTED STATES V. MOTAMEDI,
767 F.2p 1403 (9m Cr. 1985)

The court of appeals reviews the district court’s factual findings under a deferential, clearly
erroneous standard. The appellate court may make an independent examination of the find-
ings and record to determine whether the pretrial detention order is consistent with the
defendant’s constitutional and statutory rights.

| 10tu CircuiT: 'T

UNITED STATES V. STRICKLIN,
932 F.2p 1353 (10m Cmr. 1991)

The court of appeals conducts a plenary review of the district court’s detention or release
order with regard to mixed questions of law and fact. The court conducts an independent
review, with due deference to the district court’s purely factual findings.

| 11t CrIrculT: 'T

UnITED STATES V. QUARTERMAINE,
913 F.2p 910 (11m Cr. 1990)

District court orders granting or denying detention under the Bail Reform Act present mixed
questions of fact and law subject to plenary review on appeal. Purely factual findings will not
be disturbed unless they are clearly erroneous.

UNITED STATES V. HURTADO,
779 F.2p 1467 (11m Cmr. 1985)

The trial court’s factual determinations under the Bail Reform Act are subject to appellate
review under the clearly erroneous standard. Other statutory factors that require the trial
court to determine mixed questions of fact and law are subject to de novo review by the court
of appeals.
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APPENDIX B
DE NOVO DETERMINATION UNDER 28 U.S.C. § 636(b)(1)(C)

The term “de novo determination” is not defined in the Federal Magistrates Act. Federal
courts have struggled to define the district judge’s responsibilities when reviewing a magistrate
judge’s report and recommendation under the “de novo determination” standard set forth in
§ 636(b)(1)(C). Below are cases that discuss the term’s meaning under the Act.

1. Nature of De Novo Determination

| SuprREME COURT : "I’

TraovAS V. ARN,
474 U.S. 140 (1985)

Although the Federal Magistrates Act does not preclude sua sponte de novo review by the
district court where a party fails to file timely objections to the magistrate judge’s report and
recommendation, the Act does not require the district court to exercise any review when no
objections are filed.

UNITED STATES V. RADDATZ,
447 U.S. 667 (1980)

De novo determination language in § 636(b)(1)(C) permits whatever reliance a district judge,
in the exercise of sound judicial discretion, chooses to place on a magistrate judge’s report.
De novo hearing is not required. Dicta: a district judge’s rejection of the magistrate judge’s
proposed credibility findings without a hearing could give rise to due process questions.

| 1st CIrcUIT: "I'

Santraco v. Canon, USA, Inc.,
138 F.3p 1 (1sr Cr. 1998)

When making its de novo determination, the district court is under no obligation to discover
or articulate new legal theories for a party challenging a report and recommendation issued
by a magistrate judge.

Grorosa v. UNITED STATES,
684 F.2p 176 (lsr Cr. 1982)

De novo determination only applies to fact-finding, not to technical legal issues amenable to
appellate-type review. The district judge’s obligation to review a transcript of proceedings
before the magistrate judge is substantially reduced where the magistrate judge’s fact-findings
are largely unchallenged.
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Garcia v. Dr BarisTta,
642 F.2p 11 (1lsr Cr. 1981)

Where one district judge remanded the magistrate judge’s first report recommending sum-
mary judgment and adopted the second report denying summary judgment, a second district
judge on eve of trial cannot adopt the first report. Adoption of the second report nullifies the
first report. In addition, the second district judge’s failure to consider the plaintift’s objections
to the magistrate judge’s first report and recommendation was not proper de novo determina-
tion under § 636(b)(1)(C).

| 28D CIRCUIT: ’I’

UntTED STATES V. Rosa,
11 F.3p 315 (2p Cr. 1993), cErT. [ENIED,
511 U.S. 1042 (1994)

A district judge who receives further testimony when conducting de novo determination of
the magistrate judge’s report and recommendation on a motion to suppress is not required to
hear live evidence from all the witnesses who appeared before the magistrate judge. De novo
determination under § 636(b)(1)(C) means that the district judge is free to rehear whatever
testimony is deemed necessary to decide the matter.

Pan Av Worrp Arrwavs, INc. v. TEAMSTERS,
894 F.2p 36 (2p Cr. 1990)

Litigants are not permitted to present arguments to the district court that were not raised
before the magistrate judge.

GRrassIA V. Scurry,
892 F.2p 16 (2p Cr. 1989)

District judge has the discretion to hold a supplemental hearing sua sponte, even if neither
party objects to the magistrate judge’s report. The district judge is not required to give defer-
ence to the magistrate judge’s findings where the district judge holds a supplemental hearing.

| 3rp CIRCUIT: "I'

Hirr v. BEYER,
62 F.30 474 (3ro Cr. 1995)

When reviewing a magistrate judge’s report and recommendation concerning a prisoner’s appli-
cation for post-conviction relief under 28 U.S.C. § 2254, the district judge may not reject the
magistrate judge’s findings of fact without an evidentiary hearing, where the finding is based on
the credibility of a witness testifying before the magistrate judge and the finding is dispositive.

Surrrvay v. CUYLER,
723 F.2p 1077 (3ro Cr. 1983)

District judge’s de novo determination was sufficient where the judge reviewed all documents
and briefs, listened to the oral argument, and addressed all objections to the magistrate judge’s
report in the court’s opinion.
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Grav. I.N.S.,
733 F. Swp. 1554 (M.D. Ba. 1990)

When a magistrate judge makes a finding or ruling on a motion or issue, the ruling becomes
the ruling of the district court unless objections are filed. I[f no objections are filed, the district
judge need only review the ruling for plain error or manifest injustice.

| 41 CIRCUIT: 'T

YouncwortH v. UNITED STATES Parore ComMm’N,
728 F. Swpp. 384 (W.D.N.C. 1990)

Failure to raise an argument before the magistrate judge does not result in waiver. The district
judge can receive additional evidence to make de novo determination.

UNITED STATES V. REMBERT,
694 F. Swp. 163 (W.D.N.C. 1988)

A magistrate judge’s report and recommendation is not self-operating. The magistrate judge’s
ruling is not valid, even without objections, until a final judgment is entered by an Article I1I
judge.

| 5t CIRCUIT: "I'

FrerMan v. CounTy OF BEXAR,
142 F.3p 848 (5m Cr. 1998)

The district court has wide discretion to consider and reconsider the magistrate judge’s rec-
ommendation when performing de novo review. In the course of performing its open-ended
review, the district court need not reject newly-proffered evidence simply because it was not
presented to the magistrate judge. Litigants may not, however, use the magistrate judge as a
mere sounding-board for the sufficiency of the evidence. The district court’s discretion in
conducting de novo review should be at least as broad as the district court’s authority to
determine motions for reconsideration of its own rulings.

JORDAN V. HARGETT,
34 F.3p 310 (5m Cr. 1994)

A district court is required to conduct an evidentiary hearing before rejecting a magistrate
judge’s recommendation that habeas corpus relief be granted based on a violation of the right
of a criminal defendant to testify on his own behalf at trial. The district court has limited
discretion when conducting de novo determination under § 636(b)(1)(C) to reject the mag-
istrate judge’s fact-finding where the finding is based on the credibility of the witnesses heard
by the magistrate judge, and the finding is dispositive of the criminal defendant’s claim for
post-conviction relief.

WEsson v. OGLESBY,
910 F.2p 278 (5m Cwr. 1990)

District court abused its discretion by adopting recommended findings of the magistrate
judge that were clearly based on impermissible credibility assessments and failed to conduct
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adequate de novo determination when it adopted the magistrate judge’s report and supple-
mental report concerning the frivolity of the action under 18 U.S.C. § 1915(d) apparently
without benefit of a transcript or tape recording of the Spears hearing conducted by the mag-
istrate judge.

UNITED STATES V. WILSON,
864 F.2p 1219 (5m CIr.), CERT. DENIED,
492 U.S. 918 (1989)

De novo determination is not required where the parties fail to file objections. The clearly
erroneous, contrary to law, or abuse of discretion standards of review are appropriate under
these circumstances.

Harris v. G. & W. ConstrucTION, INC.,
1997 WL 610875 (E.D. La. 1997)

District court is not required to review a witness’ testimony by means of a de novo hearing in
order to conduct a de novo determination of the magistrate judge’s report and recommendation.

| 6t CIRCUIT: ”I'

Mrra v. MARSHALL,
806 F.2p 636 (6m Cr. 1986)

De novo determination refers only to matters involving disputed facts.

| 7tH CIRCUIT: "I'

DEercapo v. Bowen,
782 F.2p 79 (7m Cr. 1986)

De novo determination under § 636(b)(1)(C) permits the district judge to conduct de novo
review at all times, but only mandates de novo determination when objections are raised.

| 8t CIRCUIT: ‘T

TAYIOR V. FARRIER,
910 F.2p 518 (8m Cr. 1990)

The absence of a transcript or a tape recording of the evidentiary hearing before the magis-
trate judge makes de novo determination by the district judge impossible. De novo determi-
nation applies to all objections made to the report and recommendation, including objec-
tions to credibility findings by the magistrate judge.

| 9t CIRCUIT: "I'

Bonirace v. CARLSON,
881 F.2p 669 (9m Cr. 1989)

Whether the district judge should issue a separate opinion when adopting a magistrate judge’s
report and recommendation is entirely within the district judge’s discretion.
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10t CrrcurT: 'T

UntTED STATES V. ORREGO-FERNANDEZ,
78 F.3p 1497 (10m Cr. 1996)

Although the district court must undertake de novo review of the record if a party files objec-
tions to the magistrate judge’s credibility findings, a de novo hearing with live testimony was
not required if the district court adopted the recommendation of the magistrate judge.

In re GRIEGO,
64 F.3p 580 (10m Cr. 1996)

De novo determination required the district court to consider the relevant evidence in the
record and not merely review the magistrate judge’s recommendation.

Jounson v. Rogers,
756 F.2p 79 (10m Cr. 1985)

De novo determination did not require a de novo hearing or a remand to the magistrate judge
for additional fact finding.

Nartonar, R.R. Passenger Corp. v. Kocw INpustrIES, INC.,
701 F.2p 108 (10m Cm. 1983)

The district judge must review a transcript to conduct proper de novo determination of
mixed questions of law and fact. An examination of pleadings and hearing arguments was
insufficient.

| 11ta CIrcUuIlT: 'T

In rRe Horvwerr, Corp.,
967 F.2p 568 (11m Cmr. 1992)

Where a party objects to portions of the record before the magistrate judge, de novo determi-
nation requires only the independent review of those portions of the record by the district
judge.

D1az v. UNITED STATES,
930 F.2p 832 (11m Cmr. 1991)

De novo determination does not require district judge to reiterate the magistrate judge’s find-
ings and conclusions where the district judge accepts the magistrate judge’s report in its en-
tirety.

UNITED STATES V. SOLOMON,
728 F. Suep. 1544 (S.D. Fra. 1990)

Parties’ objection to the magistrate judge’s report and recommendation were not entitled to a
de novo hearing before the district judge. Requiring another hearing would undermine judi-
cial economy.

- 1887



LaMarca v. TURNER,
662 F. Supp 647 (S.D. Fra. 1987) , APPEAL DISMISSED,
861 F.2p 724 (11m Cr. 1988)

Congress intended “de novo determination” to give the district judge the discretion to place
whatever reliance he or she chooses on the magistrate judge’s findings and recommendations.
The district judge should give substantial deference to the magistrate judge’s credibility find-
ings.

2. Presumption that District Judge Has Conducted De Novo Determination

It is generally presumed that the district judge has performed de novo determination man-
dated by the Federal Magistrates Act whenever a party has filed timely objections to a magistrate
judge’s report and recommendation under § 636(b)(1)(C). Several courts, however, have ad-
dressed circumstances where this presumption may be challenged.

| 28D CIRCUIT: ’I'

Murpry v. INTERNATIONAL Bus. Macu. Corp.,
23 F.3p 719 (2p CIr.), CERT. DENIED,
513 U.S. 876 (1994)

Court of appeals would not construe the brevity of the district court’s order adopting the
magistrate judge’s report and recommendation as an indication that the appellant’s objections
to the magistrate judge’s report and recommendation were not given due consideration under
the district judge’s de novo determination, particularly in view of the report’s correctness on
the merits.

| 41 CIRCUIT: 'T

Brres v. Marvrianp House oF CORRECTION,

151 F.3p 1028 (4m Cir. 1998), CERT DENIED

119 S. Cr. 824 (1999)

(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

It was fair for the court of appeals to presume that the district court knew of its requirement
to conduct de novo determination under § 636(b)(1)(C) because to do otherwise would
necessarily create a presumption that the district judge acted improperly.

STICKIES V. DERWINSKI,

929 F.2p 694 (4m CIR.), CERT. DENIED,

504 U.S. 929 (1992)

(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where a party filed timely objections to the magistrate judge’s recommendation for summary
judgment, and the district judge adopted the recommendation without considering the
objections, the district judge committed error requiring the order to be vacated and re-
manded.
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5t CIrcurT: 'T

Lara v. JOHNSON,
141 F.3p 239 (5m Cr. 1998)

Where the district court adopted the magistrate judge’s report and recommendation in a
habeas corpus matter two days before receiving petitioner’s timely objections, appellate court
would not conclude that the district court did not perform mandated de novo review absent
specific evidence to the contrary. Appellate court upheld the district court’s ruling where the
district judge later stated that he reviewed the petitioner’s objections and concluded that the
result would have been the same even if he had received the objections earlier.

LoneMIRE v. GUSTE,
921 F.2p 620 (5m Cr. 1991)

The district judge’s order adopting the recommendations in the magistrate judge’s report “for
the reasons set forth in the magistrate’s report” did not indicate a failure to conduct de novo
determination. District judges are assumed to perform their statutory obligations.

NETTLES v. WAINWRIGHT,
677 F.2p 404 (5m Cr. 1982)

District judge cannot reject a magistrate judge’s recommendation without consulting a tran-
script of the hearing before the magistrate judge.

| 7tH CIRCUIT: 'T

RamIreEZ v. TURNER,
991 F.2p 351 (7m Cr. 1993)

District judge did not fulfill the statutory duty to conduct de novo determination where a
transcript of the proceedings before the magistrate judge was not completed until two months
after the district judge entered an order approving the magistrate judge’s report and recom-
mendation.

| 8t CIRCUIT: "I'

GRINDER V. GAMMON,
73 F.3p 793 (8w Cr. 1996)

Where district judge erroneously believed that no objections to the magistrate judge’s report
and recommendation had been filed and that the filing period for objections had expired,
appellant demonstrated a prima facie case that de novo determination had not been per-
formed, overcoming presumption that district court had conducted statutorily mandated
review.
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Jams v. Prrow,
47 F.3p 251 (8m Cwr. 1995)

Presumption that proper de novo determination was conducted is not appropriate where, at
the time the district court adopted the magistrate judge’s recommendations, a transcript of
the proceedings before the magistrate judge had not been prepared and there was no indication
in the district court order that the district judge listened to a tape of the proceedings.

Swmrin v. UNITED STATES,
46 F.3p 48 (8m Cr. 1995)

District judge’s adoption of magistrate judge’s report and recommendation before the filing
period for objections had expired and in the absence of objections does not automatically
warrant the presumption that the court acted without de novo review. Where no other evi-
dence indicating failure to perform de novo review was offered, the court will presume proper
review by the district judge.

UnITED STATES V. HAMELL,
931 F.2p 466 (8m Cr. 1991), cErT. DENIED,
502 U.S. 928 (1991)

In the absence of any evidence to the contrary, appellate court presumes that the district judge
properly performed de novo determination under § 636(b)(1)(C).

Brancy v. MARTIN,
886 F.2p 1043 (8w Cr. 1989)

Where a party makes specific and timely objections to the magistrate judge’s findings that are
based on conflicting testimony and evidence, the district judge must consider the actual tes-
timony by listening to a tape recording or reading the transcript of the proceeding. In the case
at bar, proper de novo determination was impossible absent the existence of either a tape
recording or a transcript.

| 10t CrircurT: 'T

NorTHINGTON V. MARIN,
102 F.3p 1564 (10m Cm:. 1996)

The district court is presumed to know that de novo review is required. Consequently, a brief
order from the district court expressly stating that it conducted de novo review is sufficient
absent other evidence showing that such review was not conducted.

In re GRIEGO,
64 F.3p 580 (10m Cr. 1996)

The court of appeals will presume that the district court is aware of the requirements for
conducting proper de novo determination. An objecting party must offer specific evidence
that the district judge did not conduct proper review to overcome this presumption.
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BraTcHER v. Bray-DoviE INDEPENDENT ScHooL DISTRICT,
8 F.3p 722 (10m Cr. 1993)

The district judge’s duty in conducting de novo determination was satisfied only by consider-
ing actual testimony or other relevant evidence on the record and not by merely reviewing the
magistrate judge’s report and recommendation. The appellate court will presume that the
district court knows what is required for de novo determination and an express statement by
the district court that it conducted de novo determination of the record will not be disturbed
absent some clear indication otherwise.

Crarx v. Pourton,
963 F.2p 1361 (10m CIrR.), CERT. DENIED,
506 U.S. 1014 (1992)

The district judge is considered presumptively aware of an earlier court decision requiring the
district judge, at a minimum, to listen to a tape recording or read a transcript of the eviden-
tiary proceeding before the magistrate judge. District judge is presumed to have listened to a
tape of the proceeding when adopting the magistrate judge’s recommendation before a tran-
script has been completed, absent evidence to the contrary.

ANDREWS V. DELAND,
943 F.2p 1162 (10m Cr. 1991), CERT. DENIED,
502 U.S. 1110 (1992)

Court of appeals will not look behind a district court’s express statement that it engaged in de
novo determination of record before a magistrate judge.

Oceror O, Corp. V. SpaRrROW INDUSTRIES,
847 F.2p 1458 (10m Cr. 1988)

District court’s statement that it had laboriously poured over record was insufficient to show
that de novo review was conducted where the court also stated that it would not substitute its
judgment for that of the magistrate judge, thereby demonstrating deference to the magistrate
judge that was inconsistent with de novo review.

| 11t CrIrcurT: "I’

JrrrrEY S. BY ERNEST S. V. StAaTE Bp. OF EDUC.,
896 F.2p 507 (11m Cmr. 1990)

At a minimum, the district judge must review a transcript or tape of proceedings before the
magistrate judge when conducting de novo determination. The district judge’s adoption of
all but one of the magistrate judge’s recommendations after four days of review was insuffi-
cient to constitute proper de novo determinations where the six-day hearing before the mag-
istrate judge resulted in six volumes of transcripts and sixty pages of objections to the magis-
trate judge’s report.
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APPENDIX C
WAIVER UNDER 28 U.S.C. § 636(b)(1)(B)

Various waiver issues arise under the Federal Magistrates Act, particularly under provisions
governing the referral of case-dispositive matters to magistrate judges on a report and recommen-
dation basis. Section 636(b)(1)(B) states that any party “may serve and file written objections™ to
a magistrate judge’s report and recommendation “[w]ithin ten days after being served with a
copy.” Fed. R. Civ. P. 72(b) also imposes time restrictions on the filing of objections to a magis-
trate judge’s report and recommendation. Courts have disagreed on the extent to which waiver
doctrines apply to litigants who fail to raise issues before the magistrate judge or fail to file timely
objections to a magistrate judge’s report and recommendation and then appeal the report and
recommendation to the district court and/or the court of appeals. Below are cases discussing
waiver issues in several contexts.

I. FAILURE TO FILE PROPER OBJECTIONS: DISTRICT COURT REVIEW

Waiver issues exist at the district court level. Courts are split on whether a party’s failure to
raise objections to a magistrate judge’s report and recommendation waives the right to de novo
determination by the district judge or whether the district judge remains obligated to review legal
issues in the report despite a party’s failure to object. Most courts allow great discretion to the
district judge.

| SuprREME COURT : 'T

PereTZ v. UNITED STATES,
501 U.S. 923 (1991)

Dicta: In upholding § 636(b)(1)(B) in United States v. Raddatz, 447 U.S. 667 (1980), the
Supreme Court established that de novo determination need not be exercised unless requested
by the parties.

THomAS V. ARN,
474 U.S. 140 (1985)

The Federal Magistrates Act does not preclude sua sponte review of a magistrate judge’s report
and recommendation by the district court. Courts may adopt local rules, however, whereby
de novo review may be waived if a party fails to file timely objections to a magistrate judge’s
report and recommendation.

UNITED STATES V. RADDATZ,
447 U.S. 667 (1980)

“While the district judge alone acts as the ultimate decisionmaker, the [Federal Magistrates
Act] grants the judge the broad discretion to accept, reject, or modify the magistrate’s pro-
posed findings.”
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MaTHEWS v. WEBER,
423 U.S. 261 (1976)

“The district court is free to follow [the magistrate judge’s report and recommendation] or to
wholly ignore it, or, if he is not satisfied, he may conduct the review in whole or in part anew.
The authority - and the responsibility - to make an informed, final determination ... remains
with the judge.”

A Warlver orF Issurs orF Bora Law anp Fact

Consistent with the Supreme Court’s dicta in Peretz, several courts have held that failure to
object to the magistrate judge’s report and recommendation frees the district court from any
obligation to make a de novo determination of the report pursuant to § 636(b)(1)(B).

| 1st CIrcUIT: ’I’

Sanrraco v. Canon, USA, Inc.,
138 F.3p1 (lsr Cr. 1998)

Given proper notice, a party’s failure to assert a specific objection to a report and recommen-
dation irretrievably waives any right to review by either the district court or the court of
appeals.

| 3rp CIRCUIT: 'T

HENDERSON v. CARLSON,
812 F.2p 874 (3ro CIrR.), CERT. DENIED,
484 U.S. 837 (1987)

Failure to object may waive de novo review by the district court of both fact and law findings,
but does not waive appellate review.

| 41 CIRCUIT: ”I'

CamBy v. Davis,
718 F.2p 198 (4m Cr. 1983)

No explanation is necessary for district court to summarily affirm the magistrate judge’s re-
port and recommendation absent objections.
Mrrcrprn v. APFEL,

19 F. Swp. 20 523 (W.D.N.C. 1998)

Failure to file objections to the magistrate judge’s report and recommendation with the dis-
trict court constitutes a waiver of the right to de novo review by the district court.
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5ta CIrcuIT: 'T

UNITED STATES V. PIERCE,
959 F.2p 1297 (5m CIr.), CERT. DENIED,
506 U.S. 1007 (1992)

If objections are untimely, an aggrieved party is not entitled to de novo review of the magis-
trate judge’s findings and recommendations.

RoDRIGUEZ V. BOWEN,
857 F.2p 275 (5m Cmr. 1988)

A party is not entitled to de novo review of a magistrate judge’s findings and recommenda-
tions if objections are not raised in writing by the aggrieved party within ten days after being
served with a copy of the magistrate judge’s report.

NETTLES v. WAINWRIGHT,
677 F.2p 404 (5m Cr. 1982)

Failure of a party to file written objections to proposed findings and recommendations in a
magistrate judge’s report, filed pursuant to § 636(b)(1), barred the party from de novo deter-
mination by the district judge. (Other holdings of Nettles opinion overruled by Douglass v.
United Services Auto. Ass 'n, 79 F.3d 1415 (5th Cir. 1996)).

B. Warver or Issues or FactT

Some courts have held that failure to file objections to a magistrate judge’s report and recom-
mendation constitutes a waiver of challenges to the magistrate judge’s findings of fact, leaving
district judges free to review magistrate judges’ conclusions of law at their discretion.

| 8t CIRCUIT: "I'

Lorn Corp. v. Gomo & Co., Lip.,
700 F.2p 1202 (8m Cr. 1983)

The absence of objections to the magistrate judge’s report and recommendation does not
relieve the district judge of his obligation to act judicially, to decide for himself whether the
magistrate judge’s report is correct.

| 9t CIRCUIT: 'T

Loro v. FISCHMANN,
5 F.30 537 (9w Cr. 1993)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Even where no objections are filed, the district court has a duty to conduct de novo review of
the magistrate judge’s conclusions of law (citing Barilla).
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Bartrra v. ERVIN,
886 F.2p 1514 (9w Cr. 1989)

Failure to file objections relieves the district court of the burden of conducting de novo review
of the magistrate judge’s factual findings.

| 11ta CIrcUIT: ”I'

Lewis v. SMrTH,
855 F.2p 736 (11lm Cr. 1988)

Failure to object to the magistrate judge’s factual findings after notice precludes a later attack
on these findings.

C. ExceprioN To WAIVER OF DisTrRICT CoURT REVIEW: SUA SPONTE REVIEW

Bolstered by references to sua sponte review made by the Supreme Court in Mathews v. Weber
and Thomas v. Arn, all courts that have addressed the issue have held that the district judge has
discretionary authority under § 636(b)(1)(B) to conduct de novo determination of a magistrate
judge’s report and recommendation sua sponte, even where a litigant fails to file timely objec-
tions.

| 1st CIrcurT: 'T

CrookER v. Van HigGIns,
682 F. Swep. 1274 (D. Mass. 1988)

Although the district court has discretion to ignore arguments not made before a magistrate
judge, the court is not required to do so.

| 2ND CIRCUIT: "I'

GRrassia v. ScurLy,
892 F.2p 16 (2p Cr. 1989)

Even if neither party objects to the magistrate judge’s recommendation, the district court is
not bound by the magistrate judge’s recommendation and may review it sua sponte.

| 3rp CIRCUIT: "I'

Henperson v. CARLSON,
812 F.2p 874 (3rp CIR.), CERT. DENIED,
484 U.S. 837 (1987)

While § 636(b)(1)(C) may not require, in the absence of objections, the district court to
review the magistrate judge’s report before accepting it, the better practice is for the district
judge to afford some level of review to dispositive legal issues raised by the report.
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5ta CIrcuIT: 'T

Eourrapre LiiFe ASSUR. Soc. v. MANGEL STORES,
691 F. Swp. 987 (E.D. ILa. 1988)

Court may give whatever review it deems appropriate of the magistrate judge’s recommenda-
tions if objections are not filed.

| 7t CIRCUIT: 'T

UNITED STATES V. JARAMILIO,
891 F.2p 620 (7m Cr. 1989), cErr. DENIED,
494 U.S. 1069 (1990)

A magistrate judge’s decision to view an argument as waived is in no sense binding on a
district judge. The decision to accept or reject such an argument is left completely to the
district judge’s sound discretion.

| 9t CIRCUIT: 'T

BrrTr v. Simr Varrey Uniriep Scwoor Dist.,
708 F.2p 452 (9m Cr. 1983)

The court’s power to “accept, reject, or modify, in whole or in part, the findings or recom-
mendations made by the magistrate™ exists whether objections have been filed or not. The
district court must decide for itself whether the magistrate judge’s report is correct. Without
this judicial review, the magistrate judge’s performance of the inherently judicial act of grant-
ing a motion to dismiss might be constitutionally suspect.

Garz v. Scam’s, Inc.,
1996 WL 723082 (N.D. Can. 1996)

Even where no objections are made, the district court must decide for itself whether the
magistrate judge’s report is correct.

| 10tu CrrcurT: 'T

SuMMERS V. STATE oF UTaH,
927 F.2p 1165 (10m Cr. 1991)

District court is accorded considerable discretion with respect to the treatment of unchal-
lenged magistrate judge reports. In the absence of timely objection, the district court may
review a magistrate judge’s report under any standard it deems appropriate.
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II. FAILURE TO FILE PROPER OBJECTIONS: APPELLATE REVIEW

| SuprREME COURT : 'T

THomAS V. ARN,
474 U.S. 140 (1985)

Supervisory powers of the courts of appeals include the discretion to impose waiver rules for
failure to object to magistrate judges’ recommendations; Article Il concerns are not impli-
cated by such waiver.

A Wariver or Issues or Bora Law anp Fact

Seven of the eleven courts of appeals that have addressed the issue have held that a party’s
failure to make timely objections to the magistrate judge’s report and recommendation consti-
tutes waiver of appellate review of both factual and legal issues.

| 1st CIrcurT: 'T

Sanrraco v. Canon, USA, Inc.,
138 F.3p1 (1sr Cr. 1998)

Given proper notice, a party’s failure to assert a specific objection to a report and recommen-
dation irretrievably waived any right to review by either the district court or the court of
appeals.

Hentey Drirnine Co. v. McGee,
36 F.3p 143 (1sr Cr. 1994)

2ND CIRCUIT: "I'

F.D.I.C. v. HILREST ASSOCIATES,
66 F.3p 566 (2p Cr. 1995)

Rorpan v. RACETTE,
984 F.2p 85 (2p Cr. 1993)

SMALL V. SECRETARY OF HrartH & HuMAN SERVICES,
892 F.2p 15 (2p Cr. 1989)

41 CIRCUIT: ”I'

WELLS v. SHRINERS HosPITAL,
109 F.3p 198 (4w Cr. 1997)

SNYDER V. RIDENOUR,
889 F.2p 1363 (4w Cr. 1989)
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5ta CIrcuIT: 'T

Douverass v. UNITED SERVICES Avuro. ASsS’N,
79 F.3p 1415 (5m Cr. 1996)

A party’s failure to file timely objections to a magistrate judge’s proposed findings, conclu-
sions, and recommendations barred the party from attacking on appeal the unobjected - to
factual findings and legal conclusions accepted by the district court (overruling Nettles v.
Wainwright, 677 F.2d 404 (5th Cir. 1982)).

| 6t CIRCUIT: 'T

Mrrrer v. CURRIE,
50 F.3p 373 (6m Cr. 1995)

HowarD v. SECRETARY OF HEALTH AND HumAN SERVICES,
932 F.2p 505 (6ém Cr. 1991)

7t CIRCUIT: 'T

LORENTZEN V. ANDERSON PrEst CONTROL,
64 F.3p 327 (7m Cr. 1995), CERT. DENIED,
517U.5. 1136 (1996)

Wrrson v. GIESEN,
956 F.2p 738 (7m Cr. 1991)

EcerT v. Connecricur Generar Lire Ins. Co.,
900 F.2p 1032 (7m Cwr. 1990)

10t CIrcuiT: 'T

Avara v. UNITED STATES,
980 F.2p 1342 (10m Cmr. 1992)

Plaintiff was barred from raising objections to the magistrate judge’s report on appeal where
defendant raised timely objections to the report, but plaintiff did not.

Nrenavs v. Kansas Bar Ass’N,
793 F.2p 1159 (10m Cmz. 1986)

B. Waiver orF Issues orF Fact BUT NOoT ISSUES oF Law

Three courts of appeals apply a different waiver standard, holding that only issues of fact are
waived by a litigant’s failure to object, with issues of law preserved on appeal.
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8t CIRCUIT: 'T

HarpIN v. SHAIAIA,
999 F.2p 342 (8m Cr. 1993)

Mixed question of fact and law was not waived by plaintift’s failure to object to the magistrate

judge’s report and recommendation in a social security case.

TAYIOR V. FARRIER,
910 F.2p 518 (8m Cr. 1990)

TrompsoN v. Nix,
897 F.2p 356 (8m Cr. 1990)

9t CIRCUIT: "I'

TurRNER V. Duncan,
58 F.3p 449 (9m Cr. 1998)

Fraten v. SECRETARY oF HearTH & Human SERVICES,
44 F.3p 1453 (9m Cmr. 1995)

F.D.I.C. v. Zox Bras. Cawsr. (o.,
973 F.2p 1448 (9m Cr. 1992)

Failure to object to magistrate judge’s conclusions of law does not automatically bar consider-
ation of objection on appeal.
MarTINEZ V. YILST,

951 F.2p 1153 (9m Cr. 1991)

Failure to object to magistrate judge’s report and recommendation is a factor to be weighed in
considering the issue of waiver on appeal.

| 11ty CIrculT: "I'

Resorurron Trust Corp. v. Harrmarx Burrpers, INc.,
996 F.2p 1144 (11m Cr. 1993)

Lewis v. SMITH,
855 F.2p 736 (11lm Crr. 1988)

C. No WaAIVER OF APPELLATE REVIEW

The Third Circuit is the only court of appeals that holds that failure to file timely objections
to a magistrate judge’s report and recommendation does not waive any aspect of appellate review.
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3rp CIRCUIT: 'T

HenpeErson v. CARLSON,
812 F.2p 874 (3rp CIR.), CERT. DENIED,
484 U.S. 837 (1987)

Failure to object to magistrate judge’s report and recommendation did not waive appellate
review.
D. ExcepTIONS TO THE WAIVER RULES AT THE APPELLATE LEVEL

Courts recognize several exceptions to appellate waiver rules.

1. Pro SeLitigants

Under certain circumstances, some courts permit pro se and prisoner litigants to file objec-
tions to a magistrate judge’s report and recommendation after the 10-day deadline set forth in
Fed. R. Civ. P. 72(b) and § 636(b)(1)(C) despite waiver rules, sometimes reasoning that such
litigants are less likely to understand the implications of the waiver rule.

| 28D CIRCUIT: 'T

F.D.I.C. v. HIrEST ASSOCIATES,
66 F.3p 566 (2p Cr. 1995)

UNITED STATES v. TORTORA,
30 F.3p 334 (2p cr. 1994)

SMALL V. SECRETARY OF HEALTH AND HUMAN SERVICES,
892 F.2p 15 (2p Cr. 1989)

Requiring a pro se litigant to “wade through™ the circuit’s case law to preserve the right to
appellate review is “an unreasonable burden.”

| 3rp CIRCUIT: ”I'

HenpeErson v. CARLSON,
812 F.2p 874 (3rp CIR.), CERT. DENIED,
484 U.S. 837 (1987)

GRrRaNDISON V. MoorE,
786 F.2p 146 (3ro Cr. 1986)

5t CIRCUIT: ”I'

Cay v. ESTELIE,
789 F.2p 318 (5m Crr. 1986)
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6t CIrRCUIT: 'T

Kent v. JOHNSON,
821 F.2p 1220 (6m Cwr. 1987)

PartERSON V. MINTZES,
717 F.2p 284 (6m Crr. 1983)

8t CIRCUIT: 'T

Nasy v. Brack,
781 F.2p 665 (8m Crr. 1986)

MEssIMER v. LOCKHART,
702 F.2p 729 (8w Crr. 1983)

10tu CircurT: T

Dunn v. WHITE,
880 F.2p 1188 (10m Cr. 1989), cErr. DENIED,
493 U.S. 1059 (1990)

2. Inadequate Notice to Parties

Many courts have ruled that either the local rules of court or the magistrate judge’s report and
recommendation must state explicitly that a party waives review of a magistrate judge’s report and
recommendation if timely objections are not filed. The absence of sufficiently specific notice has
been held to create an exception to the waiver rule.

| 1st CIrcurT: T

UNITED STATES v. VALENCIA-COPETE,
792 F.2p 4 (1sr Cr. 1986)

28D CIRCUIT: 'T

UNITED STATES V. Mare JUVENILE,
121 F.3p 34 (2o Cr. 1997)

F.D.I.C. v. HILrEST ASSOCIATES,
66 F.3p 566 (2p Cr. 1995)

UNITED STATES v. TORTORA,
30 F.3p 334 (20 Cr. 1994)
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Wesorex v. Canaparr, Lip.,
838 F.2p 55 (2p Cr. 1988)

41 CIRCUIT: 'T

UnIiTED STATES V. GEORGE,
971 F.2p 1113 (4m Cr. 1992)

WricHT v. COLLINS,
766 F.2p 841 (4m Cmr. 1985)

UNITED STATES V. SCHRONCE,
727 F.2p 91 (4w CIrR.), CERT. DENIED,
467 U.S. 1208 (1984)

6TH CIRCUIT: 'T

UnITED STATES V. WALTERS,
638 F.2p 947 (6m Cr. 1981)

8Tt CIRCUIT: 'T

TrompsoN v. Nix,
897 F.2p 356 (8m Cr. 1990)

Foss v. FEeperar INTERMEDIATE CREDIT Bank,
808 F.2p 657 (8m Cr. 1986)

Local rule on time limits for filing objections was not clear enough to provide adequate notice.

| 10ty CIrculT: 'T

Frro v. K&rBY,
39 F.3p 1462 (10m Cr. 1994)

Moore v. UNITED STATES,
950 F.2p 656 (10m Cmr. 1991)

3. “Interests of Justice” or Plain Error

Exceptions to the waiver rule exist where the court’s refusal to consider the litigant’s untimely
or unraised objection would constitute plain error that would prejudice the party. Some courts
consider arguments that would otherwise be waived due to failure to file objections where to do
so would be “in the interests of justice.” In addition, other courts will overlook a failure to file
timely objections where such objections were not “egregiously late” and the opposing party is not
prejudiced by the late objections.
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1sr CrrcurT: 'T

UNITED STATES V. WIHBEY,
75 F.3p 761 (lsr Cr. 1996)

2Np CIRCUIT: 'T

UNITED STATES V. Mare JUVENILE,
121 F.3p 34 (2o Cr. 1997)

4Tt CIRCUIT: 'T

SNYDER V. RIDENOUR,
889 F.2p 1363 (4w Cwr. 1989)

STEWART V. HALL,
770 F.2p 1267 (4m Cr. 1985)

5tu CIrcurt: 'T

Doucrass v. UnIiTED SERVICES Auto. Ass’N,
79 F.3p 1415 (5m Cr. 1996)

A party’s failure to file timely objections to the magistrate judge’s report and recommendation
waived appellate review, unless plain error was established.

| 6TH CIRCUIT: 'T

Kerry v. WrITHROW,
25 F.3p 363 (6m CR.), CERT. DENIED,
513 U.S. 1061 (1994)

O’ Nrar v. Morris,
3 F.3p 143 (6m Cr. 1993)

Court may excuse a failure to file timely objections to the magistrate judge’s report “in the
interests of justice.”

Kent v. JOHNSON,
821 F.2p 1220 (6m Cwr. 1987)

UNITED STATES V. WALTERS,
638 F.2p 947 (6™ Cr. 1981)
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7t CIRCUIT: 'T

UNITED STATES V. ROBINSON,
30 F.3p 774 (7m Cr. 1994)

HunGer v. LEININGER,
15 F.3p 664 (7m Cr. 1994)

The deadline for filing objections to the magistrate judge’s report and recommendation was
not a jurisdictional requirement and could be overlooked by the court where the objections
were not egregiously late and the opposing party was not prejudiced by the late objections.

Vioro Views, Inc. v. Smpro 21, Lip.,
797 F.2p 538 (7m Cr. 1986)

8Tt CIRCUIT: 'T

GRIFFINI V. MITCHELL,
31 F.3p 690 (8w Cr. 1994)

THompsoN v. Nix,
897 F.2p 356 (8m Cmr. 1990)

10tu CircuiT: 'T

Frro v. KErBY,
39 F.3p 1462 (10m Cr. 1994), cErr. DENIED,
515U.5. 1122 (1995)

Moore v. UNITED STATES,
950 F.2p 656 (10m Cr. 1991)

11tu CIrcuiT: 'T

Resorvrion TrusT Corp. V. HALIMARK BUILDERS,
996 F.2p 1144 (11m Cmr. 1993)

II1. FAILURE TO RAISE ISSUE BEFORE THE MAGISTRATE JUDGE

Waiver issues also arise when a litigant fails to raise arguments or defenses before the magis-
trate judge when a case-dispositive motion has been referred to a magistrate judge under
§ 636(b)(1)(B). Most, but not all, courts have held that a district judge has discretionary author-
ity to forego de novo determination of arguments not raised first before the magistrate judge.
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1sr Crrcurt: 'T

Sanrraco v. Canon, USA, Inc.,
138 F.3p 1 (1sr Cr. 1998)

Failure to raise an argument before the magistrate judge waived any subsequent consideration
of'the argument by the appellate court. District court was under no obligation to discover or
articulate new legal theories for a party challenging a report and recommendation issued by a
magistrate judge.

Business CrepriT LEasing v. CITy oF BIDDEFORD,

978 F.2p 767 (1lsr Cr. 1992)

On a motion to open a default judgment, court would not consider additional evidence that
was not presented to the magistrate judge.

Paterson-LEITCH V. MassacHUSETTS ELEC. ,

840 F.2p 985 (1sr Cr. 1988)

Litigant was not permitted to present arguments on appeal that were not raised before the
magistrate judge.

| 3rp CIRCUIT: 'T

Savere v. DIECKS,
885 F.2p 1099 (3rpo Cr. 1989)

District judge had the discretion to prohibit parties from raising matters before the district
judge that they had failed to raise in pretrial proceedings before the magistrate judge.

| 41 CIRCUIT: "I'

UNITED STATES V. GEORGE,
971 F.2p 1113 (4m Cr. 1992)

Party was permitted to raise arguments before the district judge relevant to any issue to which
proper objection was made to the magistrate judge’s report and recommendation, even though
some of the arguments were not raised before the magistrate judge.

| 5tu CIrcurt: 'T

CupIT V. WHITLEY,
28 F.3p 532 (5w Cr. 1994), cerr. DENIED,
513 U.S. 1163 (1995)

By waiting until after the magistrate judge had issued his report and recommendation before
claiming that petitioner in habeas corpus matter had exhausted his state remedies on all issues
raised in his federal petition, State of Louisiana waived its procedural default and exhaustion
doctrine objections against petitioner.
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Frrzeatrick V. PROCUNIER,
750 F.2p 473 (5m Cr. 1985)

Prisoner’s failure to allege bias by presiding magistrate judge until after the report and recom-
mendation was received constituted a waiver of the claim.

| 6t CIRCUIT: 'T

UNITED STATES V. WATERS,
158 F.3p 933 (6™ Cr. 1998)

Court acknowledged that the defendant had probably waived the argument that magistrate
judge did not have authority to conduct proceeding to revoke supervised release by not rais-
ing it before the magistrate judge, but went on to hold that the argument was meritless.

| 7t CIRCUIT: "I'

Runpa v. SHarara,
27 F.3p 569 (7m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Where the district court provided parties a full opportunity to raise and argue the merits of
their case before the magistrate judge, it may treat as waiver the parties’ failure to take advan-
tage of that opportunity, unless the parties could show that the failure to raise arguments
before the magistrate judge was the result of exceptional circumstances.

UnIiTED STATES V. JARAMILIO,
891 F.2p 620 (7m Cr. 1989), CERT. DENIFED,
494 U.S. 1069 (1990)

Where the government failed to raise the issue of probable cause until after the magistrate
judge suppressed the warrant, the magistrate judge’s recommendation that the probable cause
issue had been waived is not binding on the district court.

| 9t CIRCUIT: 'T

Borar v. BoDGETT,
29 F.3p 630 (9m Cr. 1994)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

District court did not abuse its discretion by refusing to consider arguments that were not
raised before the magistrate judge. The purpose of the Federal Magistrates Act would be
frustrated if district courts were required to consider claims that were not litigated before the
magistrate judge.
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GREENHOW V. SECRETARY OF HreaALTH & HUMAN SERVICES,
863 F.2p 633 (9m Cr. 1988)

Arguments raised for the first time on appeal have traditionally been held to be barred, absent
exceptional circumstances or a convincing explanation for the failure to present them to the
court below. The district court was well within its discretion in applying this rule to matters
heard in the first instance by the magistrate judge.

| 10ta CIrculT: "I'

SHIELDS v. CALLAHAN,
116 F.3p 489 (10m Cr. 1997)
(TABLE DISPOSITION—TEXT AVAILABLE ON WESTLAW)

Social security claimant’s contentions that were not raised before the magistrate judge were
deemed waived by the appellate court.

MarsHarr, v. CHATER,
75 F.3p 1421 (10m Cr. 1996)

Issues raised for the first time in the party’s objections to the magistrate judge’s report and
recommendation in a social security appeal were deemed waived.

| 11ta CIrCUIT: 'T

Lewis v. SMITH,
855 F.2p 736 (11lm Crr. 1988)

Failure to present evidence of a defense at a hearing before the magistrate judge precluded
review in the court of appeals.
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