IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

GLENN GERMANY,
Petitioner
VS. : CIVIL ACTION NO. 3:CV-04-2560
. (CHIEF JUDGE VANASKIE)
JOSEPH SMITH, :
Respondent

ORDER
February 23, 2005

THE BACKGROUND OF THIS ORDER IS AS FOLLOWS:

By Report and Recommendation dated January 28, 2005, United States Magistrate
Judge J. Andrew Smyser recommended that this Court sustain the method of calculating good
conduct time credit allowed under 18 U.S.C. § 3624(b)employed by the Federal Bureau of
Prisons (BOP). Petitioner has not objected to the Report and Recommendation proposing
denial of the habeas corpus petition filed under 28 U.S.C. § 2241, and the time for doing so has
now expired.

Petitioner is currently serving a prison term of 188 months imposed by the United States
District Court for the Western District of Missouri for drug trafficking and escape charges. The
gist of his habeas petition is that good conduct time should be calculated on the basis of the

prison sentence imposed as opposed to the prison time actually served. The BOP calculation




is based upon time served, and generally results in more time in prison than the method of
calculation proposed by Petitioner. Magistrate Judge Smyser carefully considered the
language of the statute at issue, the pertinent case law, and the parties’ respective contentions.
He found the BOP interpretation of the statute in question to be entitled to deference under

Chevron U.S.A,, Inc. v. Natural Resources Defense Councll, Inc., 467 U.S. 837 (1984). He

further found the BOP interpretation of the good conduct time statute to allow for credit only for
time actually served to be reasonable. In doing so, he joined a long and almost unbroken line
of precedent that has sustained the BOP method of computing good conduct time credit. See,

e.g., Perez-Olivio v. Chavez, 394 F.3d 45, 49-52 (1st Cir. 2005); White v. Scibana, 390 F.3d

997, 1001-1003 (7th Cir. 2004); Pacheco-Camacho v. Hood, 272 F.3d 1266, 1271 (9th Cir.

2001); Yeiser v. Bureau of Prisons, No. 04-CIV-5770, 2005 WL 282865 (S.D. N.Y. Feb. 7,

2005); Whitfield v. Hollingsworth, No. CIV 04-2730, 2004 WL 3049763 (D. Minn. Dec. 30,

2004)." Magistrate Judge Smyser further observed that Judges Rambo and Caputo of this
Court have also sustained the BOP method of calculating good conduct time, citing Hamilton v.

Holt, No. 1:CV-04-2264 (M.D. Pa. Dec. 21, 2004) (Rambo, J.), and Baldwin v. Angelinie, No.

' In Williams v. DeWalt, No. 04-2732, 2004 WL 3022300 (D. Md. Dec. 29, 2004),
the court found that the statute in question required calculation of good conduct time credit on
the basis of the term of imprisonment imposed, as opposed to the actual time served. For the
reasons expressed by Magistrate Judge Smyser, | find this conclusion, which is contrary to the
overwhelming majority of cases, to be unpersuasive.




3:CV-03-1144 (M.D. Pa. April 2, 2004). | find Magistrate Judge Smyser’s analysis, which is
completely consistent with the overwhelming majority of the cases to have addressed the issue,
to be compelling. ACCORDINGLY, IT IS HEREBY ORDERED THAT:

1. The Report and Recommendation of Magistrate Judge Smyser, a copy of which is
attached hereto, is ADOPTED.

2. The petition for a writ of habeas corpus is DENIED.

3. The Clerk of Court is directed to mark this matter CLOSED.

s/ Thomas I. Vanaskie
Thomas I. Vanaskie, Chief Judge
Middle District of Pennsylvania




UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

GLENN GERNVANY, :CIVIL NO 3:04-CVv-2560
Petitioner E(Chief Judge Vanaski e)
V. E(Nhgistrate Judge Snyser)

JOSEPH SM TH, War den,

Respondent

REPORT AND RECOMVENDATI ON

On Novenber 26, 2004, the petitioner, a federal prisoner
proceeding pro se, filed a petition for a wit of habeas corpus
pursuant to 28 U.S.C. 8§ 2241. The petitioner clains that the
Bureau of Prisons has m scal cul ated the amount of good tine credits
he is entitled to pursuant to 18 U.S.C. 8§ 3624(b). For the reasons

stated below it is reconmmended that the petition be denied.

| . Background and Procedural History.

The petitioner was convicted in the United States District
Court for the Western District of Mssouri of possession with
intent to distribute cocaine, possession with intent to distribute

marij uana and escape. Doc. 7- Baungartel Decl. at § 4. On Apri




19, 1993, he was sentenced to 188 nonths inprisonnent. Id. As of
Decenber 21, 2004, the Bureau of Prisons (BOP) calcul ated that the
petitioner had earned a total of 648 days of good conduct tine
(GCT). Id. at § 5. The BOP calculates that the petitioner is
projected to earn another 89 days of CGCT during the remainder of
his sentence and that he is projected to be rel eased from cust ody

on June 13, 2006. Id. at Y 4 & 5.

The petitioner filed the petition in this case on Novenber
26, 2004. After the petitioner paid the filing fee, by an O der
dat ed Decenber 13, 2004 the respondent was ordered to show cause on
or before January 3, 2005, why the petitioner should not be granted
habeas corpus relief. The Order of Decenber 13, 2004 al so provided
that the petitioner may file a reply to the response within 10 days

of the filing of the response.

On January 3, 2005, the respondent filed a response to the

petition for a wit of habeas corpus. The petitioner has not filed

a reply.

I1. Discussion.

The petitioner clains that the BOP has m scal cul ated his




GCT. The plaintiff contends that the BOPs miscalculation is a

result of its msinterpretation of 18 U S.C. 8§ 3624(b).

18 U. S.C. 3624 governs the rel ease of a prisoner. 18
U S.C. 8 3624(a) provides that a prisoner shall be released by the
BOP “on the date of the expiration of the prisoner’s term of
i mprisonnment, less any tine credited toward service of the
pri soner’s sentence as provided in subsection (b).” 18 U S.C. 8§
3624(b) deals with GCT and provides in pertinent part:

(1) Subject to paragraph (2), a prisoner who is
serving a termof inprisonnment of nore than 1
year other than a termof inprisonnment for the
duration of the prisoner’s |ife, may receive
credit toward the service of the prisoner’s
sentence, beyond the tine served, of up to 54
days at the end of each year of the prisoner’s
termof inprisonment, beginning at the end of
the first year of the term subject to

determ nation by the Bureau of Prisons that,
during that year, the prisoner has displayed
exenpl ary conpliance with institutional

di sciplinary regul ations. Subject to paragraph
(2), if the Bureau determ ned that, during that
year, the prisoner has not satisfactorily
conplied with such institutional regulations,
the prisoner shall receive no credit toward
service of the prisoner’s sentence or shal
recei ve such lesser credit as the Bureau
determ nes to be appropriate. |n awarding,
credit under this section, the Bureau shal
consi der whether the prisoner, during the

rel evant period, has earned, or is making
satisfactory progress toward earning, a high
school diploma or an equival ent degree. Credit
t hat has not been earned may not |ater be
granted. Subject to paragraph (2), credit for
the | ast year or portion of a year of the term
of inprisonnment shall be prorated and credited
within the |last six weeks of the sentence.




(2) Nothwi thstanding any other law, credit

awar ded under this subsection after the date of

enactnent of the Prison Litigation Reform Act

shall vest on the date the prisoner is rel eased

from cust ody.

The petitioner contends that he is entitled to 54 days of
CCT for each full year of his sentence as inposed by the court and
that he should receive a prorated credit for the |ast portion of
the | ast year of his sentence. The BOP, on the other hand, awards
CCT based on the anmobunt of time actually served. See 28 C.F.R 8§
523.20 (“Pursuant to 18 U S.C. 8§ 3624(b), as in effect for offenses
commtted on or after Novenber 1, 1987 but before April 26, 1996
an inmate earns 54 days credit toward service of sentence (good
conduct tine credit) for each year served.”). The BOP' s method of
calculating GCT is set forth in its Sentencing Conputation Manual
as Program Statenent 5880.28. The BOP converts the 54 days of
credit a year earned by the nodel prisoner to 0.148th of a day of

credit for every actual day served during good behavior (54/365 =

0.148).

When exam ning an agency’s construction of a statute that
it adm nisters, the court must first inquire “whether Congress has
directly spoken on the precise question at issue.” Chevron U S A
v. Natural Resources Defense Council, Inc., 467 U S. 837, 842
(1984). “If the intent of Congress is clear, that is the end of the

matter; for the court, as well as the agency, nmust give effect to




t he unanbi guously expressed intent of Congress.” 1d. 842-843. “If,
however, the court determ nes that Congress has not directly
addressed the precise question at issue, the court does not sinply
i nposes its own construction on the statute, as woul d be necessary
in the absence of an adm nistrative interpretation.” 1d. at 843
(footnote omtted). “Rather, if the statute is silent or anbi guous
with respect to the specific issue, the question for the court is
whet her the agency’s answer is based on a perm ssible construction

of the statute.” |d.

We conclude that the phrase “term of inprisonment” as
used in Section 3624(b) to describe how GCT credit is awarded is

anbi guous.

The petitioner contends that “termof inprisonment” is a
| egal termof art which nmeans the sentence inposed. The petitioner
is correct that in many instances “termof inprisonnent” has been
used as a synonymfor “sentence.” See Wiite v. Scibana, 314
F. Supp. 2d 834, (WD.Ws. 2004)(setting forth nunmerous instances in
which “termof inprisonment” is used in the crimnal code as a

synonym for “sentence”), reversed, 390 F.3d 997 (7'" Gir. 2004).

Even in parts of 8§ 3624 it is clear that Congress used the

phrase “termof inprisonment” to nmean the sentence inposed. For




exanpl e, § 3624(a) provides that a prisoner shall be rel eased “on
the date of the expiration of the prisoner’s termof inprisonnent,
less any tine credited toward service of the prisoner’s sentence as
provi ded in subsection (b).” This sentence nakes sense only if
“termof inprisonment” neans the sentence inposed. Wiite v.

Sci bana, 390 F.3d 997, 1001 (7'" Gir. 2004)(“The phrase “term of

i mprisonnment” as used in subsection (a) nust refer to the
expiration of the sentence inposed, since it is axiomatic that a
prisoner is released when he has served out his sentence.”).
Simlarly, the first sentence of 8§ 3624(b)(1) provides that “a
prisoner who is serving a termof inprisonnent of nore than 1 year
other than a termof inprisonment for the duration of the
prisoner’s life” may receive GCT. This portion of the statute
makes sense only if “termof inprisonment” is used to nmean
sentence. 1d. (“In this part of the statute “termof inprisonnment”
nmust al so refer to the sentence because the Bureau has to determ ne
whet her a prisoner is eligible for the credit on the first day he
arrives in prison. . . . If “termof inprisonnent” here neans tine
served, then an inmate who initially would be eligible for the
credit because his sentence was, say, 366 days, woul d becone

ineligible once the credit was taken into account.”).

It is a general rule of statutory construction that

i dentical words used in different parts of the sane statute are




presuned to have the sanme nmeaning. Wite, supra, 390 F.3d at 1002
However, “[t]he rule is only a presunption, of course, and ‘the
presunption is not rigid and readily yields whenever there is such
variation in the connection in which words are used as reasonably
to warrant the conclusion that they were enployed in different
parts of the act with different intent.’”” Wite, supra, 390 F.3d at
1002 (quoting Ceneral Dynam cs Land Sys., Inc. v. Cine, 540 U. S.

581, 595 (2004)).

Al though in 8 3624(a) and in the first part of
§ 3624(b) (1) Congress plainly used the term*“term of inprisonnent”
to mean “sentence,” in another subsection of § 3624 Congress
plainly used the term“termof inprisonment” to refer to tine
served. Subsection (d) of 8 3624 provides that “[u] pon the rel ease
of a prisoner on the expiration of the prisoner’s term of
i mprisonnment” the BOP shall furnish the prisoner with suitable
clothing, an allotnment of noney and transportation. This sentence
makes sense only if “termof inprisonment” neans tine served.
Perez-divo v. Chavez, F.3d , 2005 W. 31913 at *3 (1*
Cir. 2005)(“Plainly Congress intended the prisoner to be furnished
with these itens upon rel ease after conpletion of his ‘tine
served.’”); Loeffler v. Bureau of Prisons, No. 04 Gv. 4627(GNG),
2004 W. 2417805 at *3 (S.D.N.Y. Cct. 29, 2004)(“[1]t woul d make no

sense to provide these anenities at a tinme when the prisoner’s




original inposed sentence had expired - a date that would obviously
occur after the prisoner had been rel eased based on the good tine
credits.”). The phrase “termof inprisonnent” is used

i nconsistently throughout 8 3624. Perez-divo, supra, 2005 W. 31913

at *3.

Interpreting the phrase “termof inprisonnent” as neaning
sent ence i nposed when that phrase is used in Section 3624(b) to
descri be how CGCT credit is awarded is arguably “inconsistent with
the retrospective year-end eval uati on and award systemthe statue
contenplates.” White, supra, 390 F.3d at 1002. Accordingly, we
conclude that the statute is anbi guous as to whether the 54 days of
credit for good conduct awarded for each year of the prisoner’s
“termof inprisonment” is based on the sentence inposed or the tine

actually served in prison. Id. at 1002-1003.°

The BOP nust cal cul ate how much GCT to award to a prisoner

and in the process it nust necessarily interpret the phrase “term

? The petitioner cites statements made by Senator Biden to the effect that a federal
prisoner serves at least 85% of his sentence. These statements were made many years after
the enactment of § 3624 and were not made in the context of interpreting § 36245.
Loeffler, supra, 2004 W. 2417805 at *5 nl. Therefore, they are not
probative of legislative intent. Perez-Olivo, supra, 2005 W. 31913 at *7 n. 3.
Moreover, Senator Biden's references to 85% could logically be viewed as a shorthand
reference to the fact the 54 days of GCT permitted per year is 15% of a year of time served

‘rather than as a sub silentio interpretation of the meaning of ‘term of imprisonment.”.
Loeffler, supra, 2004 W. 2417805 at *5 nl.

8




of inprisonment.” Perez-Aivo, supra, 2005 W. 31913 at *6. The
guestion is whether it is reasonable for the BOP to interpret the
phrase “term of inprisonnment” as used in the phrase “of up to 54
days at the end of each year of the prisoner’s term of

i mprisonnment” in the first sentence of 3624(b)(1) and as used in
the | ast sentence of Section 3634(b)(1) to nean “tinme served”

rat her than “sentence inposed.” W conclude that the BOP' s

interpretation is reasonabl e.

Interpreting the phrase “termof inprisonnent” to nean the
sentence inposed could | ead to cases where a prisoner is awarded
CCT for a year when the prisoner actually served no tine in prison
during that year. For exanple, “a ten year or 120 nonth sentence
woul d result in 540 days of eligible GCT.” Hamlton v. Holt, G vil
No. 1:CV-04-2264, slip op. at 4 (MD. Pa. Dec. 21, 2004)(Ranbo, J.).
“Essentially, an inmate would be eligible for 54 days per year
sentenced, irrespective of tinme actually served.” Id. “Therefore,
an inmate could receive GCT for the tenth year, even though the

inmate did not actually serve any portion of the tenth year.” 1d.?3

*Similarly, if the phrase “term of imprisonment” is interpreted, as the petitioner suggests
it should be, to mean the sentence imposed, then in the petitioner’s case he could receive GCT
for last two and a third years of his sentence even though he did not actually serve those years.
The petitioner was sentenced to 188 months imprisonment. 188 months is 15.6666 years or,
rounding off, 5716 days. Under petitioner’s interpretation of “term of imprisonment” he would
be entitled, assuming good behavior, to 846 days of GCT (calculated: 15 years x 54 days of
credit per year = 810 credit days; .6666 of a year = 241 days; 54 days of credit per year/365

9




This conflicts with the directive in 3624(b)(1) that the award of
CCT be nmade at the end of each year of the termof inprisonnent and
that the award be based on the prisoner’s behavior during that

year.

On the other hand, “[u]nder the BOP's interpretation, an
inmate serving a ten-year sentence woul d receive approxi mately 470
days of GCT.” Gaves v. Bledsoe, 334 F. Supp.2d 906, 908 (WD. Va.
Aug. 19, 2004). “During the first eight years the i nmate woul d
recei ve 54 days at the end of each year in which he net the
requi renents of earning GCT, resulting in a maxi mum of 432 days.”
Id. at n.1. “Because the inmate would only be incarcerated for a
portion of the ninth year, he would only receive a prorated credit
of about 38 days, (54/365 times 260 = 38) for a total of 470 days

of GCT, and be rel eased 260 days into his ninth year.” 1d.

days in a year = .148 credits per day; 241 days x .148 = 35.668 (rounded up to 36) credit days;
810 + 36 = 846 credit days of GCT). To arrive at the number of days of his sentence that the
petitioner would actually serve in prison under his interpretation, subtract the number of days of
GCT from the total number of days in the petitioner’s sentence. Thus, under his interpretation,
the petitioner would actually serve 4870 days in prison (calculated: 5716 days in sentence - 846
days of GCT = 4870 days actually served in prison). 4870 days is 13.34 years. Under the
petitioner’s interpretation, he would only serve 13.34 years of his sentence but he would receive
credit for the entire 15.6666 years of his sentence. Thus, the petitioner would receive credit for
the last (approximately) two-thirds of the fourteenth year of his sentence, for the fifteenth year
of his sentence and for last .6666 of a year of his sentence, even though he did not actually
serve any portion of that time in prison. Under the petitioner’s interpretation he would receive
1737 days of credit for each day he actually served (calculated: 846 days of GCT/4870 days
actually served =.1737).

10




We conclude that the BOPs interpretation is reasonable.
The BOP's interpretation is consistent with the directive in §
3924(b) (1) that GCT be awarded at the end of each year or the
prisoner’s termof inprisonnent and that credit for the |ast year
or part of year be prorated. Further, 8 3924(b)(1) makes a
prisoner’s recei pt of GCT subject to a determ nation by the BOP
that “during that year, the prisoner has displayed exenpl ary
conpliance with institutional disciplinary regulations.” “This
evi dences Congress’ clear intent that the BOP evaluate a prisoner’s
conduct during his tinme in prison, making it reasonable for the BOP
to require that time actually be served in order for the conduct
during that tine to be evaluated.” Perez-Aivo, supra, 2005 W

31913 at *6.

Qur conclusion that the BOPs interpretation is
reasonable is consistent with the magjority of courts that have
considered the issue. See e.g. Perez-divo, supra, 2005 W 31913;
White, supra, 390 F.3d at 1003; Pacheco-Camacho v. Hood, 272 F. 3d
1266 (9'" Gir. 2001); Gaves, supra, 334 F.Supp.2d at 908; Hamilton
v. Holt, Gvil No. 1:CV-04-2264, slip op. at 6 (MD. Pa. Dec. 21
2004) (Ranbo, J.); Baldwin v. Angelinie, 3:CV-03-1144 (M D. Pa. Apr

2, 2004) (Caputo, J. adopting Report and Recommendati on of M J.
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Manni on)*. But see Wllians v. Dewalt,  F.Supp.2d ___, 2004 W
3022300 (D.Md. Dec. 29, 2004) (holding that & 3624(b) is not
anbi guous and that GCT is to be awarded on the sentence inposed

rather than on the time actually served by the innmate).

I1l. Recomrmendati on.

Based on the foregoing, it is recommended that the
petition for a wit of habeas corpus be denied and that the case

file be closed.

/[s/ J. Andrew Snyser
J. Andrew Snyser
Magi strat e Judge

* The respondent also cites Hill v. Nash, 3:CV-02-1022, slip op. (M.D. Pa. Jan. 30,
2003), as a case in which the United States District Court for the Middle District has already
rejected a challenge similar to the one presented by the petitioner in this case. In Hill, in the
course of addressing Hill's challenge to the calculation of his sentence expiration date, Chief
Judge Vanaskie states: “Hill does not contest the calculation of GCT credits. Instead, he
advances the meritless and unsubstantiated assertion that, as a federal inmate, he is only
required to serve 85% of his sentence.” 1 d. at 6. Chief Judge Vanaskie then went on to
address Hill's contention regarding the date when his sentence commenced. I d. It is
not clear to the undersigned that ChiefJudge Vanaskie addressed the
precise question at issue in this case in Hill.
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Dat ed: January 28, 2005.
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