IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ALCAN ALUMINUM CORPORATION.
Plaintiff . 3:0V-02-0562
VS. . (CHIEF JUDGE VANASKIE)

BUTLER AVIATION-BOSTON, INC.,
etal.,

Defendants

MEMORANDUM

In this action for “equitable contribution” for response costs incurred by plg
Aluminum Corponat{tAlcan”) puesi to a judgment of @ourt, twenty-two ofwenty-
five named defendants have moved for summary judgment on the ground that a
decree, to which thg, United States, #mel Commonwealth ofrfBglvania are pes,
affords them protection from contribution claims in accordance with section 113(
Comprehensive Environmental Response, Compensation, and Liability Act (CE
U.S.C. 8§ 9613(f)(2). Observing that when the consent decree was negotiated th
had recovered all response costs for the event that led to Alcan’s liability and en
contribution claim, Alcan contends that contribution protection is unavailable bec
United States could not have maintained a cost recovery action the movants. A
Is without merit. Accordingly, the moving defendants’ summary judgment motiol

granted.
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|. Background

Alcan brings claifos contribution suant to both CERCLAJ&C. 8§ 9613(f)(1)
and state common law. Alcan’s contribution claims largely arise from this Court|s en

judgment againstntJune 28, 1993nited States v. Alcan Aluminum &2g=. Supp.

648 (M.D. Pa. 1938)d 96 F.3d 1434 (3d €996) (unpubkshtable decis)ocert.
denied521 U.S. 1103 (1997). This judgment was the result of a complaint filed on N
24, 1989 by the United States in an action against twenty defendants, including Alca
United States filed the lawsuit in order to recover response costs that it had incurred
undertaking an egency response @ctat the Butler Minanial Superfund Sit8ite”),
which is located in Pittston, Pennsylvania.

The facts underlying judgment are dtofes:

. In the late 1970's, approximately 2 million gallons of oily wastes containir
hazardous substances were dumped down an air shaft or borehole
leading to a network of coal mines and related tunnels, caverns, podls ar
waterways bordering the east bank of the Susquehanna River in Pitiston
Pennsylvania. . . . The mine workings are drained by the Butler Tunnel,
which dischargeasedtly into the Suslyanna River.

. From mid-1978 to late 1979, approximately 32,500 to 37,500 gallong of

Alcan’s used emulsion was dumped down the borehole leading to the
mine workings served by the Butler Tunnel.

'The U.S. Environmental Protection Agency (EPA) listed the Site on the Nation
Priorities List, 40 C.F.R. pt. 300 app. B, pursuant to CERCLA, 42 U.S.C. § 9605} on .
1987.




. In September of 1985, in the wake of Hurricane Gloria, approximate
gallons of oily waste contaminated with hazardous substances were
from the Butler Tunni the Susquehariaer.

. [The Environmental Protection Agency’s] . . . response costs in
addressing this release totaled $1,302,290.18. Response actions
included containing an oily material on the river through the use of
absorbent booms; immediately removing and disposing of 161,000
pounds (over 80 tons) of oil and chemical-soaked debris and sail,
monitoring, sampling and analysis of air and water, and conducting
hydrogeologic sexl

. Alcan’s used emaoitswas commingledhe waste minerascharged into
the Susquehanna River in September of 1985.

Alcan Aluminum Cp&92 F. Supp. at 651-52.

Each of the defendain the 1989 lawwsaxcept Alcan, settigith the governmen
agreeing to pay a total of $828,500 for response costs and to conduct further re
at the Site. The government ultimately recovered a judgment against Alcan in t
$473,790.18, regmating the balanaf the emergency oese costs. In the maitiéer
judice Alcan seeks contribution for the amount of the judgment, post-judgment in
$178,580.89, arttier costs incurredtsithe date of thegomknt in excess of(§800.00
Pl.’s Compl. at 8-9.

The Consent Decree at issue in the case relates to the permanent remedy,

the Site. On July 15, 1996, EPA issued a Record of Decision (ROD), which des

*The movants charactettie additionakt®as litigationateld fees and expens
Settling Defs.’ Br. in Supp. of Mot. for Summ. J. at 2.
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remedy chosen for the Site, as well as measures to address the possibility of fufure ¢

of hazardous substances from the Butler Tunnel. On October 30, 2000, the Uni
another complaint against numerous private parties, not inchsiiegiddcan,

reimbursement for past and future response costs incurred at the Site as well ag
implementation of the remedy set forth in the ROD. This complaint asserted thg
incurred additadmesponse costsha amount of $670,@0connectiortiwihe Site.

Compl. at T 68nited States v. AmerddasNo. 3:CV:00-1912 (M.D20@0j.

Simultaneous with the commencement of this action, the EPA lodged a propose
decree. Following the requisite public notice with opportunity to comment, this (
the Consent Decredebruary 15, 2001rebg resolving thetians brought by ERA
and the Pennsylvania Department of Environmental®Protection.

The parties to the Consent Decree consist of the United States, the Comnj

*0On July 1, 1999, the United States filed a complaint against Alcan to reco
unreimbursed respe costs incurred at$ite. Complnited States v. Alcan Aluminy
Corp,. No. 99-cv-01160 (M.D. Pa. 1999). This matter has been stayed pending g
related case.

*Also on October 30, 2000, the Pennsylvania Department of Environmentg
which also incurred response costs at the Site, brought an action under CERCL
Pennsylvania Hadtaus Sites Cleangt (HSCA), 35 Pa. Cons. $tat88 6020.1@t,
seq, against the same parties to recover past response costs and to implement
remedyCommonwealth of Pennsylvania—Dep't of Envtl. Prot. v. AmeradaNidess
3:CV:00-1911 (M.D. Pa). By stipulation, the two cases were consolidated.

*Alcan did not object to the proposed consent decree.
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Pennsylvania, anderous private @aitnot includinga. Alcan had beewited to
participate in thdteament discussioasulting in the Gent Decree, but theeekof its

participation iret@onsent Decree wagpresence at ong megotiating ses in 1997.

Regarding contribution protection, paragraph 92 of the Consent Decree priovids

follows:

The Parties agree, dgdentering this Gent Decree this Gour
finds, that the Settldefendants and thétlg Federal Agass are

entitled . . . to protection from contribution actions or claims as proviged
by CERCLA Section 113(f)(2), 42 U.S.C. 8§ 9613(f)(2), and as provided b

section 705(c)(2) &GA, 35 P.S. § 6020.9)08)[,] for matters

addressed in this Consent Decree. For purposes of paragraph 92, the

“matters addressed” in this settlemalitrasponse actiagaken or to

be taken and all response costs incurred or to be incurred by the Unjted

States, the Commonwealth of Pennsylvania, the Settling Defendants
any other person with respect to the [Butler Mine Tunnel Superfund]

Consent Decrddnited States v. AmerddasNo. 3:CV:00-1912, 1 92 (M.D. Pa. 200

(emphasis addéd).
On April 4, 2002, Altiked the presentiact asserting abei for contributiomiagt

twenty-five defendants, twenty-two of whom are parties to the Cohdstitj&temree.

°Plaintiff Alcan qualifies as a “person” pursuant to CERCLA, 42 U.S.C. § 9
definition of whishincorporatediinhe Consent Decr&@onsent Decrémited States v
Amerada HedNo. 3:CV:00-1912, 7 4 (M.20R4).

The settling defenttaare Amerada Hesgp@@tion; Avis Rentak 8ystem, Inc.

Buckeye Pipelinen@any; CBS Corporaiormerly Westinghgu€aterpillar, Inc.;
Chevron USA, Inc. (for Gulf Oil Corporation and Texaco, Inc.); Consolidated Ra
(now CSX); Cruciblegvlals Corporatidiveready Battery Camptnc.; the Hertz

Corporation; Mack Trucks, Inc.; Miller Brewing Company; Mobil Oil Corporation
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this action has bestayed pendingecision on whethlee twenty-two settiefendants

are entitled to cdnmition protection.

ll. Discussion

A. Summary Judgment Standards

______Summary judgment &thtve granted whiime pleadinggpbsitions, answers
interrogatories, and admissions on file, together with the affidavits, if any, show
genuine issue asatty material fact and the moving partynistied to judgmestaa
matter of law.” Fed. R. Civ. P. 56(c). A fact is “material” if proof of its existence

existence might affeetadatcome of the sudarrthe applicabdw.Anderson v. Liberty

Lobby, Inc477 U.S. 242, 248@)9 An issue isrigane . . . if the evide is such that a
reasonable jury cotétlirn a verdior the nonmoving parAndersgid77 U.S. at 248
(internal quotatiomitted). The facts sagaey to resolve treuesin the presenseare
essentially ungliged, and the isssidasically a gtien of law.

B. Contribution Protection Under CERCLA

Section 113(f)(2) of CERCLA, 42 U.S.C. 8§ 9613(f)(2) (2003), provides prot

Mobil); Niagra Mohawk Power Corporation; Ogden Aviation Terminal Services,
& Upjohn Company; Reynolds Metals Company (now Alcoa); Signature Flight S
Butler Aviation); Textiac. (formerly Avco Quartpon); and Uditearcel Service, Inc.
Defendants to this action whaosparties to the Consent Decree are Pabst Brewing
Company, Rockwedérmational Corption, and Smith-Gar&orporation.
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contribution claiasfollows: “A perseho has resolvesdinbility to theitdd States or :
State in an administrative or judicially approved settlement shall not be liable for
contribution regarding matters addressed in the settlement.” Courts have consis
that this provision permits those who settle with the government (settlors) to obt;
against claims fortcdution by thoseowdo not settle with gfovernment (nortses).

SeeUnited States v. Southeastern Pa. Trans@3suih3d 817, 822-23 (3d Cir. 2000

(affirming a distriait® holding thattke's were protectednficontribution laiby a

non-settlor purstitma consent decrad £ERCLAYnited States v. Colo. & E. R.R. ¢

50 F.3d 1530, 1537%k10ir. 1995) (“[A] PRP [potentially responsible party] who ha

;]
clair
stent

Rin p

b~

L O.

S en

into a judicially approved settlement with the United States may not be held liable for

contribution to another PRP if the contribution claim concerns matters addresse

settlement.QYnited States v. Cannons Engineering3@@1p.2d 79, 92 (1st Cir. 1990)

(“Congress plainly intended non-settlors to have no contribution rights against s

matters addressedattlement.’Akzo Coatings of America, Inc. v. American Reno

842 F. Supp. 267, 271 (E.D. Mich. 1993) (“The settlor need not fear that a later

1 in t

pttlor
ating

contr

action by a non-settlor [following a settlement with the government] will compel them

additional moneyetdginguish theabiility.”Dravo Corp. v. Zul®#h4 F. Supp. 1182, 118

(D. Neb. 1992) (“The courts have consistently enforced CERCLA by providing s

with immunity from any claim regarding matters addressed in the settlement witl
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government provided the non-settling party’s claim is in substance a claim for cc

though the claim maychlled somethielge.”)United States v. Pretty lrisd In¢.780 F.

Supp. 1488, 1494 (SOhio 1991)nited States v. Union Gas/@8.F. Supp. 1144, 11

(E.D. Pa. 1990nited States v. Rohm & HaagZbF. Supp. 666, 675 (D.N.J. 1989

ntrik

b2

). Tt

policy reason underlying contribution protection is to facilitate early settlements With 1

governmenCannons Engineering C889 F. 2d at ¥kzo Coatings of Anaeticg.842

F. Supp. at 2nion Gas C@43 F. Supp. at 1182-5

Under CERCLA, the potential liability of non-settlors is reduced by “the am
settlement,” 42 U.S.G683(f)(2) (2003)t hy the settlors’ mmpnate share ability.
Thus, contributiontpction may resulsitnations whereanssettlor is resgine for a

disproportionatease of liabilityn re Reading Ct15 F.3d 1111, 1119 (3d Cir. 1997)

(“PRPs [potentially responsible parties], who choose not to settle, are barred fro
contribution from fedtling PRPs and tface potentiallgmhioportionatebliity.”);

Cannons Engineering C882 F.2d at §Longress exly created a statytoamewor

that left nonsettlotsisk of bearing apitoportionate ambaf liability.Qnion Gas Co.

743 F. Supp. at 1152 (“[I]f the settlor pays less than its proportionate share of lig
settlors, being jbyrand severalible, must make up tffer@nce.”).
The scope of the contribution protection is defined by the matters address

settlemenitge, the protection oakgends to those mattddyessedAkzo Coatings of

ount
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America, In@42 F. Supp. at 28hion Gas Cd.43 F. Supp. at 1153. In the present

the Consent Decree, a judicially apped settlement, speally defines theatters
addressed” for purposes of contribution pfote¢tefinition oftieas addressed . . .

clarifies the extt of the contritmn protectionSoutheastern Pa. Transp. A86.F.3d af

823. In this case, the “matters addressed” in the contribution protection section
encompassead response costs previously incurred by the United States, Pennsyl
other person with respect to the Site.

Alcan’s claims for contribution stem from response costs incurred by the U
at the Site and encompassed by the 1995 judgment against Alcan. Alcan’s clair
within the scope of the Consent Decree’s contribution protection for “all respons
... [or] all responsstsancurred . . . by th#ddrStates . . . or anyrgpleeson with

respect to the Sitedn€ent Decrddnited States v. AmerddasNo. 3:CV:00-1912,

(M.D. Pa. 2001).

C. Plaintiff's Jurisdictional Challenge to the Consent Decree

Alcan does not contest the fact that its contribution claims are within the a

*The First Circuit hasgasfied that the presenf explicit proorss for “matters
addressed” is famble to the abserof such languadginited States v. Charter
International Oil 83 F.3d 510, 517 n{9djt. 1996) (“The absence of specific langt
concerning ‘matters addressed’ might be thought to be of concern to the EPA [E
Protection Agency] and the public. Having the scope of ‘matters addressed’ spe
upon should letgreater certaintyg &nality.”).
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“matters addressed” in the contribution protection provision of the Consent Decr

ee.

mounts an attack on the validity of the contribution protection provision, asserting the

court did not havagdiction over thesRonse Costs rethte historical akeap at the tim
the Consent Decree was entered into by Settling Defendants . .. .” Pl.’s Br. in
Summ. J. at 3. The premigbisojurisdictidredallenge is thal EPA response costs
incurred in contiea with the Hurneasloria inciddrad been reimbutdeng before EP
brought the litigan resolved by thensent Decree. Tfaeee according toalcthere
was no case or controversy as to the 1985 emergency response action, and the

jurisdiction to approve the Consent Decree’s retrospective contribution protectig

e

Dpp’r

A

Cou

n.

Alcan’s claim that the United States “never had nor could it have a claim again:

settling defendants” for response costs is inaccurate. Pl.’s Br. in Opp’n to Mot. for Si

4. In the case in which the Consent Decree had been entered, the complaint as
following: “Since the judgment rendered in favor of the United States by this Co
EPA has incurred &ddal response to®taling approxieta $670,000, imoection wit

the [Butler Mine Turthgperfund] Site.6nipl. at I 6Bnited States v. AmeitddasNo.

3:CV:00-1912 (M.D. Pa. 2000). The United States sought reimbursement for bg

future response costsiftbe settling defants’

‘The Commonwealth ofrBglvania alscsagted a claim for umitaursed past
response costs.
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In any event, Alcan’s position is legally unsound. A consent decree may €

the parameters of the pleadings in a case. As rectimieddStates v. Da2il F.3d

1, 22 (&t Cir. 2001), “unpleaded claims . . . [can] be part of consent decrees” witl

afoul of the Atadll limitaticon federal courtigdiiction to acluaases” or “contrsies.”

AccordJnited States v. Clabeorge Trucking,,|84.F.3d 1081, 1090(Bt Cir. 1994).

InLocal 93, Int'l Ass’n of Firefighters v. City of ClEf@ldrd. 501, 525 (1986),

Supreme Court held that a consent decree must: (1) “spring from and serve to 1

dispute within the court’s subject matter jurisdiction;” (2) “com[e] within the gene

xten

nout

the

esol

ral s

case made by the pleadings;” and (3) “further the objectives of the law upon which tF

complaint was base8atisfaction ofdbehree criteriaataeets the requiretfena
case or controver®avis 261 F.3d at 22 (“[Slgithg the criterid f@th in . . .
[Firefightefsesolves any case or controversy claim.”). All three requirements we
Consent Decree at éssuthe present case

Regarding the fiequirement, the CemisDecree in thegamet case resolveairols
that lie within tidsurt’s subject-maftieisdiction comtd by CERCLA, 42 U.S.C. §
9613(b), and 28 U.S.C. § 1331. Second, the Consent Decree, like the pleading;
iIssues involving the release or threat of release of hazardous substances at the
Tunnel Site and the costs incurred thereby. The Consent Decree, therefore, cle

the general scope of the pleadings. Lastly, the Consent Decree furthers the obj
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CERCLA by facilignbroad settlemeBeeDavis261 F.3d at 23. Since all three cri
are met, the case or controversy requirement is satisfied. That the United State
have sued the segtidefendants to remoresponse costs foctviAlcan now seeks

contribution is of no significance. As the Court states, “a federal court is not neg
from entering a consent decree merely because the decree provides broader re

court could have agled after a trial’ocal 93, Int'| AsefrFirefighter478 U.S. at 525.

Alcan’s challentgethe Consent Deadempts to distinguigetween response
costs on the basis of when they were incurred and whether they were fully reimt
position is not supported by CERCLA'’s statutory language, its underlying policy,
case law.

Alcan argues that because the United States was fully reimbursed for the
incurred for the emergency removal action in response to the 1985 release of ha
substances, of which Alcan paid $473,790.18 pursuant to the 1995 judgment, cq
protection against subsequent claims is not available. By implication, therefore,
that no protection is available against claims for contribution with respect to resg
have been reimbursed prior to the attempted provision of such protection. This
nowhere suggestsdCERCLA’s statutanguage, which pd®s that immunity egge“to
claims for contribntregarding mattadsiressed in thetkament.” 42 U.S.C683Hf)(2).

There is nothinghe statute that prabithe parties from egteg contributiprotection t
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completed removal actions for which the government has been fully reimbursed
Alcan’s position would have the perverse result of favoring non-settlors over set
situations, therebyctering CERCLAslerlying polioy encouraging &dosettlements.

The holdings of the Third Cirtinited States v. Southeastern Pa. Trans2.354

F.3d 817 (3d Cir. 2000),ldmited States v. Alcamitum, In@5 F.3d 1174 (3d Cir.

1994), also weigh against Alcan’s posionthbeastern Pa. Transp. A8B.F.3d at

821-23, the Third Circuit rejected the contention that contribution protection was
remedies to be undertaken pursuant to a consent decree. Specifically, the cour
“matters addressed” in the consent decree related to the entire site at issue, eve
settling parties were only responsible for cleaning up one portion of the site purs
consent decree. Thertthus recognizedt th party can recetoatribution prdten with
respect to a matter fochvtiie governmentsinet make a claim agaihat party.

InAlcan Aluminum, @& F.3d at 1186, the Third Circuit observed that CER

“allows the government to immunize a late settlor from an early settlor’'s contribu
settling with the government.” It supported this ruling by stating that “[ijn view of

unambiguous language of § 113(f)(2) [of CERCLA, 42 U.S.C. § 9613(f)(2)], . . .

plain language must besidered concliesivVAlcan Aluminum, Jr2& F.3d at 1186 n.17,.

the statute’s plain language permits the provision of protection against an early ¢

contribution claims, there is no reason why that same language does not permit
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protection againsi@n-settlor’'s claimihus, the Third Ciicwmitling in thisseasuggests

that contributionteation can be pded against theiala of non-settlors traise prior to

a consent decree, regardless of whether the United States was fully reimbursed
unspecified categof response costs.

To the extent that anyiexplistinctiomade between seftlnd non-settlorw
respect to contribution protection, CERCLA'’s statutory language favors settlors
settlors. For instance, while explicitly providing for contribution protection for se

also explicitly peeves the rights of gettto seek contribatirom non-settlors.U43.C.

8 9613(f)(3)(B) (‘&gon who has resal its liabilityttee United States otateSfor some

or all of a response action or for some or all of the costs of such action in an adf

judicially approved settlement may seek contribution from any person who is not

settlement . . . .").

InUnited States v. BP Amoco OjIZF7G-.3d 10120 &ir. 2002), Dico, Inc

contested a consent decree because it cut off its contribution claims for almost §
response costs thabDiad already in@d. Unlike this €aBico had commenited
contribution action before the consent decree was approved by the court. Like /
case, Dico arguedih®&as unnecessarytliergovernment to dfiersettling defants

protection against contribution claims. The court concluded that whether it was

the government to aftertribution prdiea was “besidetpoint,” statitivat “[b]y
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providing contribution protection to the settling defendants, the government neit
nor abused its authot Id.at 1020.

Similarly, in this case, the government acted well within its authority to ext
contribution prdiea foallpast costs in order to induce an agreement to provide a
resolution with respect to the Site. Alcan’s argument to the contrary finds no su
statutory languagederlying poljay the case law.

D. Plaintiff's State Law Claim for Contribution

Alcan’s claim for contribution pursuant to state common law seeks to do a
around the contribution protection provided by CERCLA. Such state law claims

“eviscerate § 96)@&j,"Cannons Engineering C889 F.2d at 92 (holding that an

indemnificatiomich is barred by CERY{land “utterly frustfi Congress’semit to

encourage quicktEments of CERCLA astiBretty Products, Jii80 F. Supp. at 149

96 (holding that a state indemnification claim is “merely a disguised claim for co
is preempted by CERCLA). The Third Circuit has found that “common law clain

contribution] apeeempted by CER[142 U.S.C. $83(f)],In re Reading C&15 F.3d

1111, 1117 (3d Cir. 1997), because there is an actual conflict between such con
claims and CERCLA. Accordingly, CERCLA preempts Alcan’s state law claim f(

in the present case.
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lll. Conclusion

Alcan’s claims for contribution fall within the scope of “matters addressed”|in th
Consent Decree. Thageat Decree does aloridge the Artidlerequirement for aecas
or controversy, and Alcan’s claim for contribution pursuant to state law is preempted
law. Accordingly, Alcan’s federal and state law claims for contribution are barred by
contribution protection provided under the Consent Decree and CERCLA. Thergefore
settling defendants’ motion for summary judgment will be granted. An approprigte O

attached.

s/ Thomas |. Vanaskie
Thomas |. Vanaskie, Chief Judge
Middle District of Pennsylvania

DATE: September 19, 2003
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ALCAN ALUMINUM CORPORATION.
Plaintiff . 3:0V-02-0562
VS. . (CHIEF JUDGE VANASKIE)

BUTLER AVIATION-BOSTON, INC.,
etal.,

Defendants

ORDER

NOW, THIS 19th DAY OF SEPTEMBER, 2003, for the reasons set forth in the
foregoing MemorandlT IS HEREBY ORDERED THAT:

1.  The Settling Defendants’ Motion for Summary Judgment (Dkt. Entry

GRANTED.

2.  The Clerk of Court is directed to enter judgment in favor of the follow
defendants: AmeradadiCorporation; ARent A Car System, Inc.; Bac
Pipeline CompanfaSCCorporation (fotgnérestinghouse); Qaitar, Inc.;
Chevron USA, Inc. (for Gulf Oil Corporation and Texaco, Inc.); Cons
Corporation (now>JCrucible Matexi@brporation; Evelg8attery

Company, Inc.; the Hertz Corporation; Mack Trucks, Inc.; Miller Brey

Company; Mobil Oil Corporation (now Exxon-Mobil); Niagra Mohawk

Corporation; Ogden Aviation Terminal Services, Inc.; Pharmacia & U
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Company; Reynolds Metals Company; Signature Flight Support (forf
Aviation); Textron, Inc. (formerly Avco Corporation); and United Parg
Inc.
3.  Atelephonic status conference with counsel for Alcan and counsel fg
remaining defendants will be condu€ieihoan 24, 2003 at 3:00 p.m. Counsel for Alcar

shall be responsible for making the arrangements for the conference call.

s/ Thomas |. Vanaskie
Thomas |. Vanaskie, Chief Judge
Middle District of Pennsylvania

FILED: 9/19/03
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