I N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA

V. © No. 4:CR 96-239
DAVI D PAUL HAMVER . (Judge Muir)
ORDER

Oct ober 24, 2000

THE BACKGROUND OF THI'S ORDER IS AS FOLLOWS:

On Novenber 4, 1998, this court sentenced David Paul
Hammer to die by lethal injection for the first degree nurder of
Andrew Marti . On Novenber 12, 1998, M. Hamer appeal ed that
sentence to the Court of Appeals for this circuit. By opinion of
August 31, 2000, the Court of Appeals disni ssed M. Hamer's appeal
and remanded the case to this court "to fix an early new date for
the inplenentation of the sentence of death.” United States vs.
Hammer,  F.3d__, 2000 W. 1234611, at *8 (3d Cir. (Pa.) August 31,
2000) (No. 98-9011). On Septenber 20, 2000, we received a
menor andumfromt he governnent regardi ng t he date of the execution.
On Sept enber 21, 2000, we received a certified copy of the Court of
Appeal s' judgnent in lieu of a fornmal mandate.

By order of Septenber 21, 2000, we conplied with the
direction of the Court of Appeals by issuing an order setting
Novenber 15, 2000, as the date for the inplenentation of the
sentence of death. M. Hammer is incarcerated at the United States
Penitentiary, Terre Haute, Indiana ("USP-Terre Haute"), and the

execution will take place at that facility. Terre Haute is | ocated



in Vigo County, Indiana.

After we issued the order on Septenber 21, 2000, setting
Novenber 15, 2000, as the date for the inplenentation of the
sentence of death, we received on Septenber 21, 2000, a docunent
from M. Hammer entitled "Pro Se Defendant's Response to
Governnment's Menorandum on Setting Execution Date.” In that
docunent M. Hammer requests that the execution be carried out
between 10:00 a.m and 4:00 p.m and that he be provided with 30
days' notice of the tentative tine selected for conducting the
execution.

By order of Septenber 22, 2000, we directed the
governnment to file a response to M. Hammer's requests. On Cct ober
10, 2000, the governnent filed a nenorandumregarding the setting
of a particular tine frame for the execution. On Cctober 11, 2000,
at 4:08 p.m, the Cerk of Court was advised by M. Hamrer through
the law of fi ce of stand-by counsel, Ronald C. Travis, that he woul d
not be filing a reply nmenorandum On Cctober 5, 2000, M. Hammer
filed a notion entitled "Pro Se Motion to Precl ude Autopsy of David
Paul Hamrer" and brief in support thereof. M. Hanmer also filed
a notion for expedited briefing. By order of Cctober 6, 2000, we
aut hori zed the governnent to file an expedited brief in opposition.
We al so aut horized the Coroner of Vigo County, Indiana, to file a
brief in opposition by Cctober 18, 2000. On Cctober 11, 2000, the

governnment! filed a brief in which it argues that we do not have

! Throughout this order we will use the word "governnent"

to refer to the federal governnent.
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jurisdiction to act on M. Hamrer's notion to preclude an autopsy.
On Cctober 16, 2000, M. Hamer filed a reply brief. On Cctober
18, 2000, Assistant United States Attorney Frederick E. Martin
filed a docunent entitled "Governnment's Suppl emental Response to
Order of COctober 6, 2000" and the Coroner of Vigo County, Indiana,
filed a brief in opposition to M. Hanmer's notion to preclude an
aut opsy. The governnent also filed a declaration under penalty of
perjury of Harry G Lappin, Warden of USP-Terre Haute, and Vigo
County filed an affidavit of Dr. Susan S. Anpbs, the Coroner of Vigo
County. On Qctober 20, 2000, M. Hamrer responded by filing reply
briefs, exhibits and his own declaration under penalty of perjury
relating to his sincerely held religious beliefs opposing
autopsies. Therefore, both issues -- whether we should set a tine
frame or a specific tinme of day for the execution to take place and
whet her we shoul d preclude an autopsy -- are ripe for disposition.

W will first respond to a footnote in the governnent's
menor andum filed on Cctober 10, 2000, regarding the setting of a
particular time frame for the execution. That footnote states in
rel evant part that "the United States does not believe that this
Court is the appropriate forumfor considering all clainms by Hammer
regarding the details of his confinenment or proposed execution in
Indiana.” W reject that position in part. This court is the
appropriate forum for considering all clainms of M. Hamrer
regardi ng the details of the schedul ed executionin lIndiana. It is
clear also that the sentence of death nust be inplenented in a

manner consi stent with the | aw of the Comonweal t h of Pennsyl vani a.



18 U.S.C. 8 3596; see also HR Report No. 467, 103rd Cong., 2nd
Sess. 1994, 1994 W. 107578 (Leg. Hist.).
Section 3596 entitled "Inplenentation of a sentence of
deat h" states in relevant part as follows:
When the sentence is to be inplenmented, the Attorney Ceneral
shall rel ease the person sentenced to death to the custody
of a United States nmarshal, who shall supervise i nplenentation
of the sentence in the manner prescribed by the |aw of the
State in which the sentence is inposed. |If the |law of the
St at e does not provide for inplenentation of a sentence of
death, the court shall designate another State, the |aw of
whi ch does provide for the inplenmentation of a sentence of
deat h, and the sentence shall be inplenented in that latter
State in the manner prescribed by such | aw. ?
The term "inposed" throughout the federal death penalty statute
relates to the adjudication by the court and not the actual
infliction of the punishnment. See, e.g., 18 U S.C. 8§ 3595(a) and
(c) ("(a) Appeal.-- In a case in which a sentence of death is

| nposed, the sentence shall be subject to review by the court of

appeal s upon appeal by the defendant. . . . (c) Decision and
di sposition. -- (1) The court of appeals shall address al
substantive and procedural issues raised on the appeal of a

sentence of death, and shall consider whether the sentence was

i nposed under the influence of passion, prejudice, or any other

2 Section 3597 entitled "Use of State Facilities" provides

in relevant part as foll ows:

(a) In general. -- A United States marshal charged with
supervising the inplenentation of a sentence of death
may use appropriate State or local facilities for the
pur pose, nay use the services of an appropriate State
or

| ocal official or of a person such an official enploys
for the purpose, and shall pay the costs thereof in an
anount approved by the Attorney General.
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arbitrary factor . . . (2) Wenever, the court of appeals finds
that -- (A) the sentence of death was inposed under the influence
of passion, prejudice, or any other arbitrary factor;
.")(enphasis added). Furthernore, the term"inposed" is comonly
used in | egal opinions with respect to the court's adjudi cation of
puni shment. In contrast with respect to the actual infliction of
the punishnment the federal death penalty statute uses the term
"inplementation.”™ "Inplement” is defined as "to give practica
effect to and ensure of actual fulfillnment by concrete neasures.”
Webster's Third New I nt er nat i onal Di ctionary (1961).
“Impl ementation” is defined as "the act of inplenenting or the
state of being inplenmented.” 1d. The inplenentation of the death
sentence involves a process which includes nore than just the
nmet hod of execution utilized. Congress was no doubt aware of the
usage of the terns "inposed' and "inplenentation"” when it passed
the federal death penalty statute.

House of Representatives Report 467 of the 103rd Congress
in the section-by-section analysis of the statute states that 8§
3596 "provides that when a sentence of death is to be inpl enented,
the Attorney General shall rel ease the person sentenced to death to
the custody of a United States marshal, who shall supervise the
I npl ementati on of the death sentence in the manner prescribed by
the aw of the State in which the sentence was inposed." (enphasis
added) . This legislative history reveals that the "is" in the
statute in fact nmeans "was."

The sentence of death was inposed on M. Hamrer in the



Commonweal t h of Pennsyl vani a on Novenber 4, 1998, and thus the | aw
of Pennsylvania relating to the inplenentation of a death sentence
applies, including the nethod of execution and the tinme of
executi on.

The governnent states in its nenorandum that it has no
objection to this court authorizing that the execution not take
pl ace before 7:00 a.m on Novenber 15, 2000. The governnment is
required to conply with the federal death penalty statute.?

W will not set a tine frame or a specific tinme of day
because (1) the federal death penalty statute does not direct the
court to do so, (2) the governnent is required to conply with the
federal death penalty statute, and (3) the Court of Appeals only
specified that we "fix an early new date" for the execution.

W will now address M. Hamer's notion to preclude an
aut opsy. The governnment argues that once M. Hammer i s pronounced
dead by nedical personnel we have no further interest in what
occurs in Indiana. The governnent also argues that we should
transfer M. Hamrer's request to the United States District Court
for the Southern District of Indiana because of that court's
greater famliarity with Indiana | aw and to pronote consi stency or
uniformty in the inplenmentation of death sentences inposed by
district courts in other states. The governnment contends that

uniformty would be pronoted by having the federal district court

%1t has cone to the court's attention that the tine of
executions in the Coomonweal th of Pennsylvania is 10:00 p. m
This conclusion is based on a review of materials received from
t he Federal Judicial Center and has not been verified although an
attenpt to do so was nade by way of a Westlaw search
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in Indiana decide all issues regarding the inplenentation of death
sent ences.

The states that still have death penalty statutes are not
uniformin the inplenmentation of death sentences, including the
met hod of execution® and the tine of execution.® It would be
preferable to have uniformty in the inplenentation of federa
death sentences. However, uniformty is contrary to the process
whi ch Congress devi sed.

During the 104th Congress, |egislation was introduced to
amend that process to achieve such uniformty. Speci fically,
Representati ve McCol | umof Florida introduced H R 2359 whi ch woul d
have amended 18 U.S. C. § 3596 to provide that "the Attorney Ceneral
wi || proscribe by regulation a uniformnethod of execution for any
person sentenced to death in federal court.” Congr essi ona
Testinmony, Subcommittee on Crinme of the House Conmittee on the
Judi ci ary, Septenber 28, 1995, 1995 W. 10731955. The Subcommittee

received witten testinony from Assistant Attorney General Andrew

* See Kenneth WIlians, The Deregul ation of the Death
Penalty, 40 Santa Clara L. Rev. 677, 697 (2000)("There are five
execution nethods presently enployed in the United States:
el ectrocution, lethal gas, hanging, firing squad, and | et hal
i njection.").

> The materials received fromthe Federal Judicial Center
reveal that the tinme of executions is 12:01 a.m in Al abang,
California, Illinois, Indiana, Kentucky, M ssouri, Montana,
Nevada, lahoma, Oregon, Washi ngton and Wom ng; 12:01 - 3:00
a.m in Delaware; 12:05 a.m in Uah; 1:00 a.m in Tennessee;
2:00 aam in North Carolina; 800 a.m in Idaho; 10:00 a.m in
Nebraska; 3:00 p.m in Arizona; 6:00 p.m in Florida,

M ssi ssippi, South Carolina and Texas; 6:00 p.m - 11:59 p.m in
Louisiana; 7:00 p.m in Georgia; 7:00 p.m - 9:00 p.m in
Arkansas; 9:00 p.m in Virginia; and 11:00 p.m in Mryl and.
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Foi s regarding the proposed | egislation as foll ows:

H R 2359 would all ow Federal executions to be
carried out at Federal facilities pursuant to

uni form Federal regul ations. The Departnent
strongly supports this proposal. This position

has previously been taken by the Adm nistration

and was detailed in the June 13, 1994, letter
fromthe Attorney Ceneral to the House and Senate
Conference Commttee, detailing the Adm nistration's
views on various sections of the Violent Crine
Control and Law Enforcenent Act of 1994 (VCCLEA)

* * * * * * * * * *

[ T] he only execution for offenses under the

VCCLEA® that could occur at Terre Haute are those for
which lethal injection was pernmissible in the State in
whi ch the inmate was convi ct ed.

We believe that it is highly desirable to have
a uni formsystem for inplenmenting Federal death
penalties in a Federal institution.

Froma policy as well as a practical perspective,
it makes no sense to burden States with this
clearly Federal responsibility, particularly

when the Bureau of Prisons has a facility already
built specifically for this task. H R 2359 would
renedy this situation by anmending 18 U.S.C. § 3596
to allow for the inplenentation of Federal death
sentences pursuant to Federal regul ations

promul gated by the Attorney General. |In addition,
18 U.S.C. 8 3597 would, (sic) be nodified to provide
for the use of Federal Facilities in carrying out
Federal executi ons.

Congressional Testinony, Subconmittee on Crine of the House
Committee on the Judiciary, Septenber 28, 1995, 1995 W. 10731957.
Kathleen M Hawk, Director of the Federal Bureau of Prisons
simlarly testified before the Subcommttee. Congr essi onal

Testinmony, Subcommittee on Crinme of the House Conmittee on the

® The federal death penalty statute was part of the Violent
Crime Control and Law Enforcenent Act of 1994 and is codified at
18 U.S.C. 88 3591 through 3598.



Judiciary, June 8, 1995, 1995 W 352705 (F.D.C H.). The
Subconmittee al so heard testinony in opposition to the |egislation
from Marvin D. MIller, Director of the National Association of
Crimnal Defense Lawyers. Id., Septenber 28, 1995, 1995 W
10732000.

The proposed | egislation died in the 104th Congress. See
H R Rep. No. 879, 104th Cong., 2nd Sess. 1997, 1997 W.. 9288 (Leg.
Hist.)("On Septenber 28, 1996, the Subconmittee held a nmark-up of
H R 2359 and ordered it reported favorably to the full Conmttee,
amended. No further action was taken on H R 2359 in the 104th
Congress."). On March 17, 1997, Representative MCol |l umi ntroduced
in the 105th Congress, 1st Session, a simlar bill, HR 1087

which was referred to the Committee on the Judiciary. The 105th

Congress, however, did not pass that bill.’
" The text of that bill states in relevant part as foll ows:
A Bl LL

To clarify the nethod of execution of Federal
pri soners.

Be it enacted by the Senate and House of
Representati ves
of the United States of Anerica in Congress assenbl ed,

Section 1. | MPLEMENTATI ON OF SENTENCE OF DEATH
Subsection (a) of Section 3596 of title 18, United
States Code, is anended to read as foll ows:
" (a) IN GENERAL - A person who is sentenced to
deat h
shall be commtted to the custody of the Attorney
Ceneral. At the tine the sentence is to be
carried
out, it shall be inplenmented pursuant to
regul ati ons
proscri bed by the Attorney General.'.
Sec. 2. USE OF FEDERAL FACI LI TIES.
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A deat h sentence is to be i npl enented consistent with the
law of the state in which the death sentence was i nposed. The
government's argunent regarding uniformty has no nerit in |ight of
the | anguage of the statute and its |egislative history.

The governnent, Vigo County and M. Hammer appear to have
over | ooked t he Pennsyl vani a procedures for the inplenentation of a
deat h sentence. See 61 Pa.C. S. A 88 3001 through 3008. Those
provi sions take precedence over any inconsistent regulations
pronul gated by the Attorney General.

We recognize that issues relating to M. Hamer's
conditions of confinenment while awaiting the inplenentation of the
sentence of death are not wthin this court's jurisdiction.
However, this court inposed the sentence of death. Until that
sentence is carried out and the United States Marshal files a
return as required by law?® certifying that M. Hammrer was execut ed
in accordance with our order and in a manner consistent with the
law of the Comonwealth of Pennsylvania this court retains
jurisdiction over any natter relating to the i nplenentation of the

sentence of death, including the date, tine, method of execution®

Subsection (a) of section 3597 of title 18, United
States Code, is anended to read as foll ows:
(a) N GENERAL - A United States marshal charged
w th supervising inplenentation of a sentence of
death shall use the appropriate Federal facilities
for this purpose.'.

8 28 C.F.R §8 26.2(b) and 26.4(g); 61 Pa.C.S.A § 3006.
° 61 Pa.C.S.A § 3004.
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and whet her an autopsy i s conducted. *°

The inplenmentation of M. Hamrer's sentence of death is
required to be consistent with the procedures set forth in 8§ 3001
through 3008, Title 61 of the Pennsylvania Statutes, and those
procedures include a section addressi ng whet her an aut opsy shoul d
be conducted. That section states that

[i]mredi ately after execution, a postnortem

exam nation' of the body of the inmate shall be made

at the discretion of the coroner of the county in which

the execution is perforned. The coroner shall report the

nature of any exam nation nmade. This report shall be

annexed to and filed with the certificate required under

section [3006]. After the postnortemexam nation, unl ess

claimed by arelative or relatives, the departnent shal

be responsible for disposition of the body.
61 Pa.C. S. A § 3007. Under Pennsylvania law the decision to
conduct an autopsy is at the discretion of the county coroner and
absent conpelling reasons that discretion should not be disturbed.

One reason to disturb that discretion is if M. Hamer
has a sincerely held religious belief opposing autopsies.

There are religious groups which oppose autopsies. See,
e.g., Kickapoo Traditional Tribe of Texas vs. Chacon, 46 F. Supp.
644, 645 (WD. Tex. 1999)("The issue in this case is whether the
Ki ckapoo Traditional Tribe of Texas (the "Tribe") can prevent
authorities of the State of Texas fromdisinterring the body of one

of its tribe nmenbers, Ms. Norna Rodriguez, in order to conduct an

' 61 Pa.C. S. A § 3007.

1 Webster's Third New International Dictionary (1961)
defines "postnortem exam nation" as "an exam nati on of the body
after death usu. with such dissection as will expose the vital
organs for determ ning the cause of death or the character and
extent of changes produced by di sease: autopsy."

11



autopsy to determ ne how she died. It brings into play the clash
between the Tribe's sincerely held religious beliefs and the
State's interest in assuring that the death was not the result of
foul play."); Yang vs. Sturner, 750 F.Supp. 558, 558 (D.RI.
1990) (" The Yangs are Hmongs, originally fromLaos, and believe t hat
autopsies are a nmutilation of the body and that as a result 'the
spirit of Neng [their son] would not be free, therefore his spirit
will come back and take another person in his famly."'");
Mont gonery vs. County of Cinton, Mchigan, 743 F. Supp. 1253, 1257-
58 (WD. Mch. 1990)("[P]laintiff Joan Montgonery, who is Jew sh,
al | eges the performance of the autopsy w thout her prior notice and
consent infringed her First Anendnent right to freely exercise her
religion. She believes autopsies are offensive to the tenets of
Judai snf'); Kohn vs. United States, 591 F. Supp. 568, 572-73 (E.D
N.Y. 1984)("Most religions in the world hold that the remains of a
deceased nmust be treated with honor and respect. Judai sm believes
in the principle that body and soul are sacred because both are the
handi work of God and hence are entitled to reverence.").
In the declaration filed by him M. Hanmer states as
foll ows:
| have consistently opposed an autopsy on noral and
religious grounds. These are ny own personally held
sincere religious beliefs based upon ny readi ng, and
understanding of the Holy Bible. Please see:
1 Corinthians 3:16-17 "Don't you knowt hat you yoursel ves
are God's Tenple and that God's Spirit lives in you? |If
anyone destroys God's tenple, God will destroy him for
God's Tenple is sacred and you are that Tenple." See
also: 1 Corinthians 6:19 "Do you not know t hat your body
is a tenple of the Holy Spirit, who is in you, whom you
have received from God." (New International Version of
the Holy Bible).
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M. Hammer is not required to establish that his religious belief
is considered central to his religion. Thomas vs. Review Bd. of
| ndi ana  Enpl oynent Security Div., 450 U. S 707, 713-14
(1980) ("[T] he determination of what is a "religious" belief or
practice is nore often than not a difficult and delicate task .

[ T] he resol ution of that question is not to turn upon a judici al
perception of the particular belief or practice in question;
religious beliefs need not be acceptable, |ogical, consistent, or
conprehensible to others in order to nerit First Amrendnent
protection."); Hernandez vs. C. I.R, 490 U S. 680, 609 (1989) ("It
is not within the judicial ken to question the centrality of
religious beliefs or practices to a faith or the validity of
particular litigants' interpretation of those creeds."); Mislim
vs. Frane, 891 F. Supp. 226, 230 (E.D.Pa 1995)(Pollak, J.)("The
Suprenme Court has never required that a plaintiff bringing a free
exercise claimdenonstrate the centrality of a religious practice
or belief burdened by the governnment”.). The basic question is
whet her M. Hammer has a sincerely held religious belief.

The governnment has not contested that M. Hamrer has a
sincerely held religious belief opposing autopsies although it has

had anpl e opportunity to do so. Wwen an inmate has a sincerely

held religious belief, before the federal governnent nay
substantially burden the exercise of that belief, it nust
denonstrate that the action to be taken which will infringe the

religious belief is in furtherance of a conpelling governnenta

interest and is the least restrictive neans of furthering that
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i nterest. In re the Grand Jury Enpaneling of the Special G and
Jury, 171 F.3d 826, 828-29 (3d Gir. 1999); 170 F. 3d 173, 175-76 (3d
Cr. 1999); In re Young, 141 F.3d 854, 860-61 (8th Cr.), cert.
deni ed, 525 U.S. 811 (1998).

Nei t her Vigo County nor the State of Indiana has any
valid interest in conducting an autopsy on a federal inmate. The
War den of USP-Terre Haute and the United States Marshal supervising
the inplenentation of the death sentence are the only parties who
can argue that they have an interest in conducting an autopsy.

The gover nment has nade one basi ¢ argunent for conducting
an autopsy. It has argued that an autopsy is necessary to protect
it froma lawsuit filed by M. Hanmer's next of kin. This interest
appears to be conpelling. However, conducting an autopsy iS not
the least restrictive neans of furthering that interest.

An ext ernal exam nation of M. Hamer by a nedi cal doctor
prior to and after the execution, including the taking of a series
of photographs and videotaping the execution would protect the
government froma lawsuit. Furthernore, M. Hanmer has agreed to
make a statenment prior to the execution that he has not been
physically abused by prison personnel. This statenment could be

t aken under oath and in the presence of his stand-by attorneys. '

2 Vigo County al so appears to argue that an autopsy is
essential to create a | egal docunent, the autopsy report,
denonstrating that lethal injection is not cruel and unusual
puni shnent. The federal governnent has not made this argunent.
Assumng it is a conpelling governnental interest to create a
body of evidence indicating that lethal injection is not cruel
and unusual, an autopsy is not the |east restrictive neans to
create that body of evidence. Toxicologists and physicians are
able to testify regarding the effects on the human body of the
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MF . Hammer's religious belief far outwei ghs the
governnment's interest in an autopsy. W wll grant M. Hamrer's
notion to preclude an autopsy.

NOW THEREFORE, | T | S HEREBY ORDERED THAT:

1. M. Hammer's request that the governnent be directed
to execute him between 10:00 a.m and 4:00 p.m, and his request
that he receive 30 days notice of the exact tinme of execution are
deni ed.

2. M. Hamrer's notion to preclude an aut opsy (Doc. 715)
IS granted.

3. The United States Marshal charged w th supervising
the i npl enentati on of the death sentence shall not permt the body
of M. Hammer to be released to the Coroner of Vigo County,
I ndi ana, for purposes of an autopsy. The United States Marshal may
permt the Coroner or other nedical professional to conduct an
external exam nation of the body, including the taking of a series
of appropriate photographs. The body shall be disposed of
consistent with 61 Pa.C. S. A 8§ 3007.

MJUR, US. Dstrict Judge

MM gs

chem cal substances used in carrying out an execution by | ethal
injection. Furthernore, the execution could be videotaped to
provi de additional evidence regarding the effect on the human
body of death by lethal injection.
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