UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

TOM LESTER ADANB,
Petitioner, I VIL ACTION NO. 3: 04- CV- 799
V. . (JUDGE CONABOY)

:(Magi strate Judge Blew tt)
SUPERI NTENDENT KELCHNER, :

Respondent .

VEMORANDUM AND ORDER

We consider in this Menorandum the Report and Reconmendati on
of Magi strate Judge Thomas M Blewitt, (Doc. 4), recommendi ng that
Petitioner Tom Lester Adans’ (“Petitioner”) petition for habeas
corpus filed pursuant to 28 U . S.C. § 2254 be granted to the extent
that the Court enter an Order directing the Pennsyl vania Parol e
Board to re-adjudicate Petitioner’s parole application. (Doc. 4 at
12.) As will be explained below, this is the second tine we

consi der the Report and Recomendati on and agai n conclude that the

Petition should be granted to the extent recomended by the
Magi strate Judge. (See Doc. 6.)

Backgr ound

Petitioner filed his Petition on April 12, 2004, while
incarcerated at the State Correctional Institution at Canp H I,
Camp Hill, Pennsylvania (“SCl-Canp HII1”). (Doc. 1.) The matter
was assigned to United States Magistrate Judge Thomas M Blew tt,

mho i ssued a Report and Reconmendation, (Doc. 4), on April 20,
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2004, recomending that the instant petition be granted to the
extent that the Court should enter an Order directing the
Pennsyl vani a Board of Probation and Parole (the Board) to re-
adj udi cate Petitioner’s parole application applying the pre-1996
Pennsyl vani a Parole Act and rules,” (Doc. 4 at 1).

In his Report and Recommendati on, the Magi strate Judge set out
a thorough history of the case:?

Petitioner states that he was arrested in
May, 1996, and that he entered into a plea
agreenent on March 26, 1997. (Doc. 1).

On May 18, 1998, following a guilty plea
made pursuant to a plea agreenent, Petitioner
was convicted of five counts of solicitation
regardi ng i nvoluntary devi ate sexua
i ntercourse, sexual assault, and corruption of
m nors. Petitioner was sentenced to
incarceration for a period of two and one-hal f
(2%9 to twelve and one-half (123 years and
twenty-five (25) years probation. Petitioner
did not file any direct appeals of his judgnent
of sentence with the trial court or with either
t he Pennsyl vani a Superior Court or the
Pennsyl vani a Suprene Court. Thus, as we found
in our Report and Reconmendation in
Petitioner’s prior case (No. 3:CVv-03-0188, M D
Pa.), his judgnent of sentence becane fi nal
thirty (30) days after his May 18, 1998,

sentence, i.e., June 17, 1998, since he did not
directly appeal his sentence. See Pa. R A P.
903(a).

After serving over four (4) years of his
sentence, on or about Novenber 6, 2002,

1 The Magi strate Judge noted that portions of Petitioner’s
procedural history were derived fromhis present Habeas Corpus
Petition, Docunent 1 of MD. Pa. Civil Action No. 3:CV-04-0799, as

Il as fromhis former habeas petition, No. 3:CV-03-0188, M D. Pa.
(Doc. 4 at 2 n.2.)




Petitioner had a parole hearing before the
Board. The record reveals that the Board issued
a deci sion on Novenber 6, 2002, in which it
held, in part, that:

Following an interview with you and a
review of your file, and having
considered all matters required
pursuant to the Parole Act of 1941,
as anmended, 61 P.S. 8§ 331.1 et seq.,
the Board of Probation and Parole, in
the exercise of its discretion, has
determned at this tine that: your
best interests do not justify or
requi re you bei ng parol ed/ reparol ed;
and, the interests of the
Commonwealth will be injured if you
wer e parol ed/ reparol ed. Therefore,
you are refused parol e/reparol e at
this tinme.

(Id. at Exhibit A).

The Board al so included detail ed reasons
for its decision. (1d.). Thus, Petitioner was
deni ed parole and his case was ordered to be
reviewed in or after Cctober, 2003. (1d.).
Petitioner reappeared before the Board on or
about Novenber 21, 2003, and it again denied
Petitioner parole.: (1d. at Exhibit B).

The Board recorded a Notice of Board
Deci si on on Novenber 21, 2003, in which it set
a new parole hearing in or after March, 2005.
The Board, in its Novenber 21, 2003, decision
stated, in part, the foll ow ng reasons for
denyi ng Petitioner parole:

Following an interview with you and a
review of your file, and having
considered all matters required
pursuant to the Parole Act of 1941,
as anmended, 61 P.S. 8 331.1 et seq.,

t he Board of Probation and Parole, in

2 The Magi strate Judge noted here that while Petitioner refers
to both of the Board' s Novenber 6, 2002, and Novenber 21, 2003,
deci sions as Exhibit A, the Magistrate Judge refers to them as
Exhibits A and B, respectively. (Doc. 4 at 3. n.3.)
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t he exercise of its discretion, has
determned at this tinme that: your
best interests do not justify or
require you being parol ed/ reparol ed;
and, the interests of the
Commonweal th will be injured if you
wer e parol ed/ reparol ed. Therefore,
you are refused parol e/ reparole at
this tine.

(1d. at Exhibit B)

The Board al so included detail ed reasons
for its decision. (I1d.).

In both of the stated decisions, the Board
utilized the requirenents of the 1996 anended
Pa. Parole Act in denying Petitioner parole.
(Doc. 1, Exhibits A & B)

There is no indication that Petitioner
filed a Petition for Adm nistrative Relief with
t he Board, requesting the Board to reconsider
its Novenber 21, 2003, decision. Nor is there
any indication that the Petitioner filed a
Petition for Review with the Pennsyl vani a
Commonweal th Court. However, the Petitioner
states in the attached G ounds to his Petition
t hat he appeal ed the decisions of the Board “in
a tinely fashion, but was denied.” (Doc. 1,
attached Grounds One and Two). In any event,
subsequent to the Board s decisions, the
Petitioner filed the instant Habeas Corpus
Petition with this Court on April 12, 2004.
(Doc. 1).

Petitioner avers that he filed this
Petition for habeas relief with this Court,
chal I engi ng the decisions of the Board as
unconstitutional since the Board applied the
1996 parol e anendnents retroactively to his
case for his 1996 arrest (1998 conviction).
Thus, he clainms that the Board violated the ex
post facto clause. Petitioner appears to
request this Court to direct the Board to
conduct a new a parole hearing in which it
applies the parole standards that existed
before the 1996 anmendnents.® (Doc. 1, attached

® The Magi strate Judge noted that Petitioner’s present
Petition was tinely filed under the AEDPA statute of |limtations
kﬁriod, unlike his prior habeas petition filed wwth this Court,
ich attacked his state court judgnment and was well over one year
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G ounds).

Petitioner primarily contends that he is
entitled to habeas relief due to the Board's
application of anended parol e standards which
were not in effect at the tine he was arrested
in May, 1996, and “at the tinme his crines were
commtted” (as opposed to the tinme he was
sent enced and convi cted) and which resulted in
the Board s denial of his parole, in violation
of the constitutional protection against ex
post facto laws. (Doc. 1, attached G ounds). In
essence, Petitioner clains that his denial of
parol e violated the constitution, since the
1996 parol e standards were applied
retroactively to his 1995-1996 crinmes. (1d.).

(Doc. 4 at 2-5.)

First, the Magistrate Judge determ ned this case presented an
exception to the exhaustion requirenent both because Petitioner
mai ntai ns he tinmely appeal ed the Board’ s deci sions but was deni ed
and because Third Circuit Precedent is at odds with the

Pennsyl vani a Suprene Court’s decisions on the ex post facto issue

presented in this case. (Doc. 4 at 6.) Second, on the ex post
facto i ssue, the Magistrate Judge agreed with Petitioner’s claim

t hat the Pennsyl vani a Board of Probation and Parole violated the Ex
Post Facto Clause of the United States Constitution by applying
anended standards to his parole application. (Doc. 1 Attachnent.)

The Magi strate Judge concluded that the proper resolution of this

after the judgnent becane final. The present petition was filed
ithin one year of the date on which the factual predicate of the
cl ai m presented coul d have been di scovered through the exercise of
due diligence. See 28 U.S.C. § 2244(d)(1)(D. In this case,
Petitioner filed his habeas petition on April 12, 2004, which was
ithin one year of the Board’ s chall enged Novenber 21, 2003,
decision. (Doc. 4 at 4 n.4.)




matter is for the Court to order the Pennsyl vania Board of
Probation and Parole to re-adjudicate Petitioner’s parole
application applying the pre-1996 statute and correspondi ng rul es.

See, M ckens-Thomas v. Vaughn, 321 F.3d 374, 393 (3d Gr.), cert.

denied, ---US.---, 124 S. . 229 (2003). ; Hart v. Pennsylvania

Board of Probation and Parole, 82 Fed. Appx. 276, 277(3d Cr

2003); Hollawell v. GIllis, 65 Fed. Appx. 809, 816 (3d Cr.) (not

precedential), cert. denied, ---U S ---, 124 S. C. 229 (2003).

Nei ther party filed objections within the required filing
tinme. Therefore, finding no clear error in the Magistrate Judge’s
determ nation, we adopted his Report and Recommendati on on May 18,
2004. (Doc. 6.) The Pennsylvani a Board of Probation and Parol e
mwas served with copies of Petition and Report and Reconmendati on on
May 24, 2004. (Doc. 7.)

Respondent filed a Mdtion for Reconsideration on June 2, 2004,

(Doc. 9), and a supporting brief on June 16, 2004, (Doc. 11).

Respondent’ s counsel argued that reconsideration was proper
because, through inadvertence, she thought the case was a civil
ri ghts case which allowed sixty days for a response. (ld.) She
therefore did not inmediately review the Petition and Report and
Recommendati on and m ssed the deadline for filing objections.
(1d.)

The Court requested supplenental briefing, (Doc. 14), which

Respondent filed on August 25, 2004, (Doc. 15). Respondent was




al lowed to file objections by Order of Septenber 29, 2004, (Doc.
17). He filed objections, (Doc. 18), and a supporting brief, (Doc.
19), on Cctober 13, 2004.

Respondent objects to the Magi strate Judge’s Report and
Reconmendati on on two bases: 1) “Petitioner failed to tinely
exhaust his available state court renedies and exhaustion is not
properly excused,” (Doc. 18 § 1); and 2) “Petitioner has been

reviewed for parole since the Pennsylvania Suprene Court rendered

its decision clarifying the inpact of the 1996 amendnents to the

Parol e | aw, W nkl especht v. Pennsyl vani a Board of Probation and

Parole, 813 A 2d 688, (Pa. 2002), so no ex post facto claim
exists,” (id. T 2).

Di scussi on

A. St andard of Revi ew

If a party files objections to a magistrate judge s Report and
Reconmendation, the district court reviews de novo those portions
of the Report and Recommendation to which objection has been made.

28 U S.C. 8 636(b)(1); Fed. R Cv. P. 72(b); Thomas v. Arn, 474

U.S. 140, 141-42 (1985).
B. Exhaustion of State Court Renedies

Respondent maintains Petitioner’s admtted failure to exhaust
his state renedi es should not be excused because the Pennsyl vani a
Suprene Court has established that he has an avenue of exhaustion

in the state courts. (Doc. 19 8 C(1).) Respondent states Coady V.




Vaughn, 770 A . 2d 287, 290 (Pa. 2001), “made it unm stakably clear
t hat an action in mandanus chal |l engi ng parol e decisions is
avai |l abl e to pursue ex post facto clains based on a change in
statutory requirenent.” (1d.)

As not ed above, the Magi strate Judge determ ned that
exhaustion in this case should be excused. W agree. Pursuant to
2254(b) (1) exhaustion of state court renedies is excused if there
is “an absence of available State corrective process|[,] or
ci rcunst ances exi st that render such process ineffective to protect
the rights of the applicant.” Courts use the term*“futile” or
“futility” inreferring to these exceptions to exhaustion. See,

e.g., Lines v. Larkin, 208 F.3d 153, 162-63 (3d Gr. 2001). 1In

Li nes, the Third Crcuit Court of Appeals identified four
situations where futility exists. 1d. One situation is “where a
state’s highest court has ruled unfavorably on a claiminvolving
facts and issues materially identical to those undergirding a

f ederal habeas petition and there is no plausible reason to believe
that a replay will persuade the court to reverse its field.”

Li nes, 208 F.3d at 162 (quoting Allen v. Attorney General of Mine,

80 F.3d 569, 573 (1%t Cr. 1996)). The second is “where the state

provi des no neans of seeking the relief sought.” 1d. at 162-63
(citations omtted). Futility also exists where “the state courts
have failed to alleviate obstacles to state revi ew presented by

such circunstances such as the petitioner’s pro se status, poor




handwiting, and illiteracy.” 1d. At 163 (citations omtted).
Finally, futility is established where “exhaustion is not possible
because the state court would refuse on procedural grounds to hear
the nmerits of the clains.” 1d.

In Long v. Pennsylvania Board of Probation and Parole, G vil

No. 1:CV-04-0699, slip. op. at 6-7 (MD. Pa. July 1, 2004), a
recent decision on the sane exhaustion issue presented here, Judge
Cal dwel | rejected the Parole Board s position, quoting Lines first
futility exception. Thus, he concluded that the petitioner’s

failure to exhaust his ex post facto claimregarding the 1996

par ol e anendnents shoul d be excused as futile because

Pennsyl vani a’ s hi ghest court has ruled unfavorably on materially

t he same cl ai munder consideration and there is no plausible reason
to believe that the court will reverse its decision. Lines, 208
F.3d at 162 (quotation omtted). Judge Caldwell’s determnation is
based on the recent Pennsylvania Suprene Court decision in Finnegan

v. Pennsyl vani a Board of Probation and Parole, 838 A 2d 684 (Pa.

2003), in which the court held that the 1996 statutory changes in

Pennsyl vani a parole law did not violate the federal constitutional
ban on ex post facto | aws.
The Fi nnegan holding is contrary to the Third G rcuit decision

in Mckens- Thomas upon which Petitioner bases his ex post facto

claim As will be discussed in greater detail below, M ckens-

Thomas held that the 1996 anmendnents to the Pennsyl vania Parol e




| aws violated the Ex Post Facto O ause of the United States

Constitution when applied retroactively. M ckens-Thomas, 321 F. 3d

at 386.

The Fi nnegan hol ding was first announced in W nkl especht where

at | east three justices agreed that the 1996 anendnents to the
Parole Act did not violate the ex post facto clause when applied to
i nmat es sentenced prior to the pronul gation of the anendnents. See

Hall v. Pennsyl vani a Board of Probation and Parole, 851 A 2d 859,

861 (Pa. 2004). In Hall, the Pennsylvania Suprene Court did not
review the substantive nerits of the petitioner’s argunents -
argunents basically the sane as those presented here. Hall, 851
A. 2d at 861. Rather, the court confirnmed that Finnegan is
controlling: “a clear majority of this Court explicitly held that
application of the 1996 anendnents to the Parole Act to individuals
incarcerated prior to the effective date of those anendnments did
not violate the ex post facto clause.” [1d. (citing Finnegan, 838
A. 2d 684).

Looking at the three Pennsyl vania Suprene Court cases
addressing the ex post facto issue, “there is no plausible reason
to believe that a replay will persuade the court to reverse its
field.” Lines, 208 F.3d at 162. Therefore, we conclude that the
futility exception to the exhaustion requirenent applies in this
case.

Respondent’ s argunment to the contrary is not persuasive for
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two reasons. First, Respondent’s cited authority focuses on the

procedural basis for finding a futility exception. “The Third
Circuit has noted that to excuse exhaustion, ‘state procedure nust
‘clearly foreclose’ state court review of the unexhausted clains.’”

(Doc. 19 8C(1) (quoting Wiitney v. Horn, 280 F.3d 240, 250 (3d Cr.

2002) (enphasis added by Respondent) (other citation omtted)).
W do not doubt Respondent’s assertion that mandanus is an
avai |l abl e process for bringing Petitioner’s claim Coady v.

Vaughn, 770 A 2d 287, 290 (Pa. 2001). However, our conclusion is

not founded on the procedural basis for finding futility - it is
based on the fact that we find the situation at bar is one “where a
state’s highest court has ruled unfavorably on a claiminvolving
facts and issues materially identical to those undergirding a

f ederal habeas petition and there is no plausible reason to believe
that a replay will persuade the court to reverse its field.”

Li nes, 208 F.3d at 162.

Second, although the petitioner in Coady raised the sane ex
post facto claimraised here and the Third G rcuit Court of Appeals
concluded that it could not reach the nerits because he had failed
t o exhaust his state renedi es, Coady was deci ded before the

Pennsyl vani a Suprene Court deci ded W nkl especht and Fi nnegan.

Coady, 251 F.3d at 488-90. Therefore, in Coady the Third Grcuit
Court | ooked only at the procedural basis for finding futility and

not at the issue basis upon which we rely. Now that there is no

11




doubt how t he Pennsyl vani a Suprene Court would rule on the ex post

facto claim exam nation of only the procedural basis for finding

futility is too narrow and m sses the inpact of current
Pennsyl vania | aw on the issue.*
C. Ex Post Facto O aim

Respondent contests Petitioner’s argunent that the 1996
amendnents to the Parole Act violate the Ex Post Facto C ause,
asserting that he msinterprets the Third Crcuit’s holding in

M ckens- Thomas v. Vaughn, 321 F.3d 374 (3d Gr. 2003).

“ W recognize that in at |least two cases within the Mddle
District the court determ ned under facts simlar to ours that
exhausti on was not excused under the futility exception. See
Si mons v. Pennsyl vani a Board of Probation and Parole, No. 04-1001,

slip. op. at 6-7 (MD. Pa. July 1, 2004); Barnhart v. Kyler, 318 F
Supp. 2d 250 (M D. Pa. 2004). Like Respondent here, Judges Jones
in Simons and Judge Conner in Barnhart focus on the procedural
basis for finding a futility exception. |In Simons the court
stated that a prisoner nust exhaust his state judicial remnedies
“unl ess state law clearly forecl oses state court review of clains
whi ch have not previously been presented to a state court.”

Si mons, No. 04-1001 at 6 (quoting Coady v. Vaughn, 251 F. 3d

480, 489 (3d Gr. 2001) (quoting Lines, 208 F.3d at 163)). Barnhart
extensively anal yzed the exhaustion and procedural default
doctrines, but did not consider futility on the issue basis
identified in Lines. As discussed in the text, our concl usion
regardi ng exhaustion is grounded on the issue basis for finding
futility which is appropriate given the post-Coady decisions of the
Pennsyl vani a Suprenme Court on the ex post facto issue. W also
note that the Lines quote does not apply to all methods of
establishing futility when read in context: “The [petitioner’s]
assertion of futility here is based upon availability of further
state process. W do not excuse exhaustion in this context unless
state law clearly forecl oses state court review. . . .~ Li nes,
208 F.3d at 163 (bold enphasis added). Thus, when the availability
of further state process is not the basis upon which futility is
asserted, whether state |law procedurally clearly forecl oses state
court reviewis not at issue.
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Article 1, 8 10 of the United States Constitution provides
that “[n]Jo state shall . . . pass any . . . ex post facto Law.”
“The Ex Post Facto clause . . . applies to a statutory or policy
change that ‘alters the definition of crimnal conduct or increases

t he penalty by which a crine is punishable.”” M ckens-Thomas, 321

F.3d at 383 (quoting California Dep’'t of Corrections v. Morales,

514 U.S. 499, 506 n.3 (1995)). The M ckens-Thomas court further

expl ai ned that “a new |l aw or policy violates the Ex Post Facto
clause (1) when it is retrospective, i.e., when it ‘applies to
events occurring before its enactnment,’ and (2) when it

‘di sadvant age[s] the offender affected by it.”” 1d. at 384 (quoting

Weaver v. Graham 450 U. S. 24, 29 (1981)).

The new | aw at issue here is the 1996 anendnent of the parole

| aws and policies, specifically the | anguage inserted into the

i ntroductory provision of the Pennsylvania parole statutes. 61
P.S. 8 331.1, “Public policy as to parole,” provides as foll ows:

The parol e system provi des several
benefits to the crimnal justice system
i ncludi ng the provision of adequate supervision
of the offender while protecting the public,
the opportunity for the offender to becone a
useful nenber of society and the diversion of
appropriate offenders from prison.

In providing these benefits to the
crimnal justice system the board shall first
and forenost seek to protect the safety of the
public. In addition to this goal, the board
shal | address input by crinme victins and assi st
inthe fair admnistration of justice by
ensuring the custody, control and treatnent of
par ol ed of f enders.
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61 P.S. 8 331.1; M ckens-Thomas, 321 F.3d at 377.

Before the 1996 anendnents, the statute in effect provided:

The value of parole as a disciplinary and
corrective influence and process is hereby
recogni zed, and it is declared to be the public
policy of this Commonweal th that persons

subj ect or sentenced to inprisonnent for crine
shall, on rel ease therefrom be subjected to a
period of parole during which their
rehabilitation, adjustnent and restoration to
soci al and economc |life and activities shall
be aided and facilitated by gui dance and
supervi sion under a conpetent and efficient
parole act to create a uniformand excl usive
system for the adm nistration of parole in this
Commonweal t h.

Act 1941, Aug. 6, P.L. 861, 8 1; M ckens-Thomas, 321 F.3d at 377-

78. M ckens- Thonas further noted that the Board s 1989 Manual of

Operations and Procedures identified numerous factors “‘relevant to
the welfare of the client and the safety of the community to be

mei ghted in considering an inmate for parole.”” 1d. at 378. These
factors include:

t he seriousness of the offense; length of the
sentence; institutional adjustnent (behavior
and program adj ustnment); and assessnent of the
effect of rehabilitation services while

i ncarcerated. Whether the individual can be
safely supervised in the community, personality
characteristics, any history of famly

vi ol ence, strength of the parole plan (honme and
enpl oynment), testinony fromvictins, and
opi ni ons of the sentencing judge and
prosecuting attorney nust al so be consi dered.

ld. Significantly, M ckens-Thomas stated that the nodification of

t he statute nust be assessed beyond the statute on its face: the

changes nust be assessed in the context of “recent policy

14




statenents issued by the Board and ot her governnent officials [and]

[o]ther events coincident with the 1996 revision.” 1d. The
inportant inquiry is whether, “in practice, the parole policies of
t he Commonweal t h have undergone any substantive changes.” |[d.

The essential matter before us is not whether
the statute on its face pertains to parole
deci si onmaki ng, but whether, in practice, the
new | anguage has altered the fundanent for
reviewi ng parole applications. . . . W |ook
beyond t he | anguage of the statute and exam ne
t he Board s pronouncenents of policy and its
public statenents that shed |ight on the
interpretation of its statutory mandate.

|d. at 384. The court agreed with the Parol e Board s argunent that
“the potential risk to safety in granting parole has al ways been a

consideration in the decisional process,” but concluded this “does
not mean that the Board gave it the sane weight after 1996 in the

deci sional equation.” M ckens-Thomas, 321 F.3d at 384. After

reviewi ng Board policy pronouncenents, statistical data and the
Board s position, the court determned that “the record is
convincing that after 1996, the Board applied to the public safety
interest far greater weight.” 1d. at 385. “Policy declarations in
and after 1996 denonstrate that Board stance shifted and that,

i ndeed, post-1996 considerations of public safety becane the

dom nant concern of the Board.” 1d. at 386. And well the Board
shoul d have nade public safety the dom nant concern post-1996: the
statute itself states that “the board shall first and forenost seek

to protect the safety of the public.” 61 P.S. § 331.1 (enphasis

15




added. )

Al t hough M ckens- Thomas specifically addressed the ex post

facto issue in the context of an inmate whose |ife sentence had
been comuted, the Third Grcuit Court of Appeals has clearly held
that the rationale applied to cases where the inmate was serving a
| esser sentence and conmmutati on was not an issue. See Hart, 82
Fed. Appx. 276; Hollawell, 65 Fed. Appx. 809.

The Magi strate Judge concl udes that M ckens-Thonas v. Vaughn,

321 F.3d 374 (3d CGr. 2003), controls in this case because it

i nvol ved the sanme ex post facto consideration at issue here and is
factual ly anal ogous. He therefore recomends the Court resolve
this matter by ordering the Pennsylvania Board of Probation and
Parole to re-adjudicate Petitioner’s parole application applying

t he pre-1996 statute and corresponding rules. (Doc. 4 at 12.)

See, M ckens-Thomas, 321 F.3d at 393; Hart, 82 Fed. Appx. at 277;

Hol | awel I, 65 Fed. Appx. at 816.
Respondent di sagrees that the case at bar is factually

anal ogous to M ckens-Thomas. (Doc. 19 8 C(2).) First, Respondent

mai ntai ns that “M ckens-Thomas did not hold that the 1996

amendnent s changed the standards for parole.” (l1d.) Respondent
finds significant the GCrcuit Court’s recognitions “that in

W nkl especht . . . , the Pennsylvania Suprenme Court held the

amendnents did not change the criteria for parole.” (ld. (citing

M ckens- Thomas, 321 F.3d at 391).) The significance of this
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recognition is that Respondent sees it as an inplicit
acknowl edgnent by the Third Crcuit Court that “state courts are
the ultimate arbiters of state |aw because the court neither

di sputed nor contradicted Wnkl especht’s reading of the statute.

(1d.) Respondent concludes that the only reason W nkl especht did

not inpact the court’s decision in Mckens-Thonas is that the

Parol e Board did not have the benefit of the Pennsyl vania Suprene

Court’s W nkl especht decision when it nade the decision on the

petitioner’s parole application. (1d.) As support, Respondent
cites the foll ow ng:

This [ Wnkl especht] decision, nade after the
Board’s actions on Thomas’ s parole, cane too
|late to alter the Board s view of the statutory
amendnent on the outcone of the case. Not
having the benefit of the Suprenme Court

deci sion, the evidence before us shows that the
Board interpreted 8331.1 to nandate forenost

t he consideration of public safety. The Board
m st akenly construed the 1996 statutory change
to signify a substantive change in its parole
function.

M ckens- Thonms, 321 F.3d at 391.

We agree with Respondent that the facts of our case are
di stingui shable in that the Parole Board nade its decision
regarding Petitioner’s parole follow ng the Pennsyl vani a Suprene

Court’s decisions in Wnklespecht and Fi nnegan. Since M ckens-

Thomas, no Third Circuit opinion has addressed the situation where
t he Parol e Board’' s decision canme after the Pennsyl vani a Suprene

Court’ s deci sion. However, several district court cases have
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addressed the situation and, adopting the reasoning urged by
Respondent, have determined that the timng distinction is

di spositive. See, e.g., Murphy v. Pennsylvania Board of Probation

and Parole, No. Cv. A 04-2064, (E. D. Pa. Nov. 3, 2004) (adopting

Report and Recommendati on, 2004 W. 2040502 (E.D. Pa. Sept. 13,

2004)); Dunston v. Chesney, No. Cv. A 04-1873 (E.D. Pa. Nov. 2,

2004) (adopting Report and Recommendati on, 2004 W. 2203725 (E. D

Pa. Sept. 29, 2004)); Johnson v. Lavan, No. Cv. A 04-00860 (E.D.

Pa. July 19, 2004) (adopting Report and Recommendati on, 2004 WL
1291973 (E.D. Pa. June 11, 2004)). CQur research reveals that cases
M thin the Mddle District which have been presented with the issue
ei t her have not yet been decided, or have not addressed the inpact

of W nkl especht and Finnegan. In tw cases not yet decided, the

Magi strate Judge has filed his Report and Recomrendati on but the

court has not ruled. See Benchoff v. Colleran, Cv. A No. 3:CV-

03-0740 (M D. Pa. filed May 2, 2004)( Report and Recommendati on

filed June 23, 2004, Docket Entry 40); Long v. Pennsylvani a Board

of Probation and Parole, Cv. A No. 1:CV-04-0699 (MD. Pa. filed

Apr. 1, 2004) (Report and Recommendation filed Sept. 22, 2004,
Docket Entry 6). In both cases, the Magi strate Judge concl uded the
fact that the Parole Board s | ast parol e decision cane after

W nkel specht did not mean that the Parole Board had properly

deci ded the petitioner’s parole application. To the contrary, in
both i nstances the Magi strate Judge reconmmended remand pursuant to

M ckens- Thomas. In Shaffer v. Meyers, No. Gv. A 3:03-0829, 2004
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W, 2280113 (M D. Pa. Cct. 7, 2004), the case was adjudi cated by a

magi strate judge who did not address the W nkl especht issue.

Rat her, he found the case distinguishable from M ckens-Thomas in

t hat the petitioner had been deni ed parol e because of his repeated
refusal to participate in a rehabilitative program not because a
nore stringent standard had been used in evaluating parole. [1d. at
* 2.

We are not persuaded that M ckens-Thomas dicta should be read

as broadly or the holding applied as narrowmy as the cases which

have found the Wnkl especht timng issue dispositive. M ckens-

Thomas di d not anal yze W nkl especht. W nkl especht and Fi nnegan did

not address many of the M ckens-Thomas court’s concerns but | ooked

at the statute on its face and determ ned that the 1996 statutory
changes “did not create a substantial risk that parole would be
deni ed any nore frequently than under the previous wording.”

W nkl especht, 813 A 2d at 691. The court expl ained that although

t he | anguage about “protect[ing] the safety of the public” and
“assist[ing] in the fair adm nistration of justice” was added, the
concepts were not hing new and had al ways been underlying concerns -
t he additional |anguage nerely clarified the policy underlying

parole. |1d. at 692. Fol l owi ng this observation, Wnklespecht

cites Prater v. U S. Parole Conm ssion, 802 F.2d 948, 952 (7" Cir

1986) (“If . . . the Parole Conm ssion takes a nore jaundiced view

of applications for parole, the ex post facto prohibition is not
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vi ol ated, even though a crimnal’s punishnment may end up being

| onger or harsher than he hoped when he commtted the crine.”), and
concl udes “[r]eordering of considerations for necessary decisions

M thin an unchanged penalty do not rise to an ex post facto

violation.” Wnkl especht, 813 A 2d at 692.

G ven the basis upon which M ckens-Thomas was deci ded - the

determ nation that the ex post facto clause was viol ated where
policy statenments and statistical data showed “Pennsylvania' s
change to the parole statute altered the manner in which the Parole
Board wei ghed public safety in making parol e decisions,” Hollawell,

65 Fed. Appx. at 815-16 (citing M ckens-Thonas, 321 F.3d at 385) -

Wwe cannot say that the Third Grcuit Court of Appeals woul d agree

W th Wnkl especht that “[r]eordering of considerations for

necessary decisions within an unchanged penalty do not rise to and

ex post facto violation,” Wnklespecht, 813 A 2d at 692. In other

Wwor ds, because the inportant inquiry is whether, “in practice, the
parol e policies of the Commonweal th have undergone any substantive

changes,” M ckens-Thomas, 321 F.3d at 378, and because, based on

statistical data and policy statenents, M ckens-Thonas determ ned

t he Parol e Board policies had undergone substantive changes, id. at

385-86, Wnkl especht’s and Finnegan’s failure to | ook at the 1996

statutory changes froma simlar perspective cautions agai nst
adopti ng Respondent’s argunent.

Qur finding is reinforced by the Third Grcuit Court of
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Appeal s decisions in Hollawell and Hart. In Hollawell, the court

stated “M ckens-Thomas clearly holds as a legal matter that the

Pennsyl vani a statutory change viol ates the Ex Post Facto C ause,”
and the holding “is prem sed on factual evidence of the anmendnent’s
practical effect.” Hollawell, 65 Fed. Appx. at 816. Holl awell

identified the M ckens-Thomas holding without Iimtation and in the

context of review ng the effect of Wnklespecht on the M ckens-

Thomas hol ding. The court al so observed “M ckens-Thonas is a

precedent of this court, binding unless overruled en banc or by the
Suprene Court of the United States.” |[d. Hart, decided seven
nonths after Hollawell, noted that the Third Crcuit Court of
Appeal s en banc denied rehearing and the United States Suprene
Court denied the Pennsylvania Parole Board' s petition for
certiorari. Hart, 82 Fed. Appx. at 278. Hart concluded: “M ckens-
Thomas, therefore is the law of this Grcuit.” 1d. Thus, although
not precedential, Hollawell and Hart indicate that a broad reading

of the M ckens-Thomas hol ding is appropriate.

Based on this determ nation, we conclude that the nost prudent
action here is to apply Third G rcuit precedent and grant the
Petition insofar as we require the Pennsylvania Board of Probation
and Parole to re-adjudicate Petitioner’s parole application
appl ying the pre-1996 statute and corresponding rules. M ckens-

Thomas, 321 F.3d at 393; Hollawell, 65 Fed. Appx. at 816.
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Concl usi on

For the reasons set forth above, the Petition is granted to

the extent identified. An appropriate O der follows.

Rl CHARD P. CONABOY
United States District Judge

DATED:
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UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

TOM LESTER ADANB,
Petitioner, I VIL ACTION NO. 3: 04- CV- 799
V. . (JUDGE CONABOY)
:(Magi strate Judge Blew tt)
SUPERI NTENDENT KELCHNER,

Respondent .

ORDER

AND NOW TH' S DAY OF NOVEMBER 2004, FOR

THE REASONS SET FORTH I N THE ACCOVPANYI NG MEMORANDUM | T | S HEREBY
ORDERED THAT:

1. The Magi strate Judge’s Report and Recommendation, (Doc.
4),is ADOPTED,

2. Petitioner’s habeas corpus petition, (Doc. 1), is GRANTED
to the extent that we hereby order the Pennsylvani a Board
of Probation and Parole to re-adjudicate Petitioner’s
parol e application applying the pre-1996 statute and
correspondi ng rul es;

3. The Cerk of Court is directed to close this case.

Rl CHARD P. CONABOY
United States District Judge
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